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The elementary principles of a pledge con- 
tract and the doctrine of eqyitable estoppel 
seem to have been ignored by the Supreme 
Court of Kansas, in the recent case of Mat- 
thewson v. Caldwell, Assignee, 52 Pac. Rep. 
104. The opinion supports the propositions, 
(1) That a valid pledge of negotiable paper 
may be made by a co-partnership bank, with 
the pledgee’s assent, by separating it from 
like paper, noting on the package a mem- 


orandum of the pledge agreement, directing. 


its note clerk, who appears to have assumed 
no obligation to the pledgee, to substitute 
other like paper for that paid off, with so 
called delivery to one of the phkedgors as the 
pledgee’s agent, but without actual change of 
possession, which will be good as against in- 
tervening creditors of the pledgors. (2) That 
it was error to admit testimony in chief show- 
ing the bank removed the memorandum from 
the package when the State bank commis- 
sioner examined its assets, without proving 
the pledgee had knowledge of the fraud. The 
court cites no precedents supporting it, nor 
are we able tofind any. The facts were that 
the senior partner loaned his co-partnership 
banking firm $10,000, in 1887, and the pledge 
security set apart was of such paper. Subse- 
quently, in 1889, the indebtedness was re- 
tired by a new obligation of the firm in the 
same amount to the wife of the senior part- 
ner, and the pledge security transferred, or 
attempted to be transferred to her. She was 
given alist of the pledge notes, and the pledg- 
ors changed the memorandum covering the 
package so as to show her name as pledgee 
instead of her husband's. It is conceded 
there was no actual transfer of possession 
even for a moment; and as negotiable paper 
is not susceptible of symbolical delivery, it is 
difficult to see how there could have been a 
delivery. The pledge paper was unindorsed, 
and no other pledge indicia existed than the 
memorandum on the package—not a word on 
the paper itself or the firm’s books to show its 
pledge character. For some time the pledg- 
ors retained possession, at the end of which 
time almost the entire package consisted of 
substituted like paper. The clerk who handled 









the paper, with other like paper, though keep- 
ing it separate, was a mere employee of the 
firm and subject to its direction. She ac- 
cepted no obligation imposed by the pledge. 
What she did with reference to it was the act 
of the pledgors. True, the senior pledgor 
testified that he gave this clerk directions as 
the agent of his wife, but there was no evi- 
dence of the clerk’s assuming a duty other 
than to her employers. To determine if the 
transaction was secret, and if the bank’s acts 
were of ownership rather than custody or 
azency, it was competent to prove affirmatively 
that the pledge indicia had been removed and 
the package exhibited to the State bank com- 
missioner during his examination as available 
assets, notwithstanding the pledgee had no 
knowledge of the fraud. If the bank’s acts 
were of ownership instead of custody she 
whose permissive and negligent conduct 
enabled the firm to perpetrate the fraud on 
its creditors must bear the loss. It seems 
preposterous to claim that knowledge must 
be traced to her in such a proceeding as this. 
It is elementary law that delivery to and 
possession by the pledgee are essential 
pledge elements, and grounded in notice 
thereby afforded to third parties. In the 
view of the court these elements are sup- 
plied by the acts of one of the pledgors as 
agent of the pledgee, who was his wife. To 
this we cannot agree. A delivery by a 
pledgor to himself as such agent is a contra- 
diction of terms unreasonable and is unsup- 
ported by authority. Where the pledgee 
never had possession the pledgor’s holding 
as agent of the pledgee creates no pledge as 
against third parties, though it is within the 
reason of the rule and sound in principle to 
say that such holding only for a temporary 
purpose will sustain the pledge as against 
third parties with notice. The bank had 
title, ownership ‘and apparently unqualifiec 
possession. The movable memorandum on 
the package was the mere silent declaration 
of the pledgors, and when exhibited to third 
parties had no more efficacy than the pledg- 
ors’ verbal statement. If they removed it 


when the State bank commissioner examined 
the assets, it but emphasized their silence, 
and if by their silence the commissioner was 
deceived and thereby a fraud was perpetrated 
on the depositors it would be inequitable and 
unconscionable to permit the pledgee to as- 
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sert the existence of a secret agency relation 
which was not only not held out by the par- 
ties or the subject matter but was effectually 
concealed. It is not enough to say she must 
suffer the loss who enabled the .pledgors to 
do the injury, but the estoppel operates to 
defeat the agency, if any, under which she 
claims immunity from the consequences of 
the pledgors’ unauthorized failure to disclose 
her rights. If the law is as expressed in 
this opinion it follows that any co-partnership 
bank may pledge all its negotiable paper to a 
favorite creditor, then, having apparently un- 
qualified ownership of it when State examina- 
tions are made, pledge and repledge it. If 
the first pledge creditor be ignorant of the 
juggling, his rights will be protected against 
depositors or even a subsequent pledgee with 
possession. The opinion illustrates the mis- 
chief that may be wrought by adding to the 
old rule the innovation that the7pledgor may 
hold as the pledgee’s agent. The court at- 
tempts to draw a distinction between this 
case and Casey v. Cavaroc, 96 U.S. 467, 
wherein the rule governing the delivery of 
pledges is clearly laid down. The Kansas 
court evidently failed to note the case of 
Casey v. Cavaroc in the same volume 
wherein such distinction was substantially 
repudiated. 








NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—INJURIES TO MINOR—ASSUMP- 
TION OF Risk.—in Cleveland, C. C. & St. L. 
Ry. Co. v. Ballentine, 84 Fed. Rep. 935, decided 
by the United States Circuit Court of Appeals, 
Seventh Circuit, it was held that a boy 17 1-2 
years, who, out of curiosity, goes upon the prem- 
ises of arailroad company to witness the acci- 
dental burning of a train of tank cars, filled with 
petroleum, assumes the risk of the situation; and, 
although he voluntarily renders some services in 
preventing the spread of the fire to other property, 
he cannot recover against the company for injuries 
caused by an explosion of one of the cars. The 
court saidin part: ‘‘We ruled, in Goodlander 
Mill Co. v. Standard Oil Co., 24 U. S. App. 7-12, 
110. C. A. 255, and 63 Fed. Rep. 401, that ‘it is 
not every one who suffers loss from another’s neg- 
ligence who may recover therefor. Negligence, 
to be actionable, must occur in breach of a legal 
duty arising out of contract or otherwise, owing 
to the person sustaining the loss. Kahl v. Love, 
37 N. J. Law, 5; Bank v. Ward, 100 U. S. 195. 
Mr. Wharton defines ‘legal duty’ to be ‘that 





which the law requires to be done or forborne tog 
determinate person, or to the public at large, and 
as correlative to a right vested in such determin. 
ate person orthe public at large.” Whart. Neg, 
(2d Ed.) sec. 24. We are to deal with legal, and 
not moral obligations. We have therefore to in- 
quire, first, whether, upon the assumption that 
there was no contractual relation between Ballep- 
tine and the railway company, there was in the 
distressing occurrences of this conflagration yio- 
lation of any legal duty owing by the former to 
the latter, operative to his injury as a proximate 
and natural cause of thatinjury. The collision 
and the resulting fire were caused by the misplac- 
ing of a switch, presumably the negligent act or 
omission ofa servant of the railway company. 
That negligent act or omission, however, was not 
in breach of any duty owing to Ballentine, and as 
to him was innocuous, he being two miles away 
at the time and unaffected thereby. He came upon 
the scene afterwards and while the conflagration 
was in progress. He went upon the grounds of 
the railway company, where he had no right to 
be, and going there, at best, as a mere licensee, he 
was bound to take things as he found them, and 
he assumed the risk of the situation. Elevator 
Co. v. Lippert, 24 U. S. App. 182, 11 C. C. A. 621, 
and 63 Fed. Rep. 942. So itis held that firemen 
entering upon premises to extinguish a conflagra- 
tion and to save property doso, not by permission 
or invitation of the owner, but under license of the 
law, and they also must take the risks as they find 
them. Woodruff v. Powen, 136 Ind. 431," 34N. 
E. Rep. 1113; Gibson v. Leonard, 143 Il. 182, 190, 
32 N. E. Rep. 182. Ballentine went upon the 
grounds of the railway company impelled by nat- 
ural curiosity. The danger was obvious. There 
was no concealment of explosives. The peculiar 
construction of the tanks declared the character 
and quality of their usual contents. We held in 
Goodlander Mill Co. v. Standard Oil Co., supra, 
that petroleum oil is not a dangerous agency, 
within the rule that he who uses it does so at his 
peril, and must respond to the injuries thereby 
occasioned not caused by external natural occur- 
rences or by the interposition of strangers. Itis 
dangerous when, in considerable quantity, it is 
brought in contact with fire. This is matter of 
publicand general knowledge, of which no Amer- 
ican schoolboy of the age of 15 years can be pre- 
sumed to be ignorant, and knowledge of which 
seems only to be ignored by the stupid servaat 
who, in spite of repeated warnings, pours the fluid 
upon the fire, as we are periodically advised by the 
press. The scene itself was a signal of danger. 
The hissing, roaring, escaping gas should have 
proven a sufficient warning. It is impossible 0 
credit the statement of Ballentine that he under- 
stood the tanks were empty. The obvious situa- 
tion showed that that could not be so. The case, 
therefore, so far as presented by the first and fifth 
counts of the declaration, and by the evidence ® 
sustain them, wasthis: That Ballentine, impelled 
by curiosity to witness a great conflagration, went 
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upon the grounds of the railway company, to the 
scene of it, in the face of obvious danger of explo- 
sion. He went without inducement or invitation, 
without legal right, and assumed the perils of the 
situation. He voluntarily and negligently ex- 
posed his person to danger. ‘Volenti non Jit in- 
juria.’ The railway company owed to him no 
active duty—only the duty to abstain during his 
presence on the premises from positive wrongful 
act which might result in injury to him. It was 
not bound to remove the burning cars to another 
part ofits yards, either in the discharge of any 
duty toward him, or, so far as the record dis- 
closes, in discharge of duty toward anyone. All 
was done that could reasonably be demanded 
when general and repeated warnings were given of 
danger from explosion. The company was not in 
duty bound to engage a constabulary force to drive 
the crowd from its premises. We perceive no 
grounds in the allegations of the first and fifth 
counts, or in the evidence produced to uphold 
them, upon which Ballentine could rightfully re- 
cover for the injury he sustained. 

Itis urged that under the ‘fourth count this 
judgment can be upheld because Ballentine was 
employed to assist in the removal of the stock 
pens, and he, being ignorant of the quantities of 
petroleum, was not previously warned of the dan- 
ger, but that the railway company assured him 
that the contents of the ‘tanks were non-explosive. 
It might suffice to say that we are of opinion that 
there is no evidence to sustain the finding that he 
was employed by the railway company. In the 
excitement of a great fire, at the suggestion of one 
who had no connection with the railway company, 
Ballentine accompanied his cousin to assist in re- 
moving certain structures. He was a volunteer. 
His act was doubtless impelled by genera land 
laudable motive to assist in preventing the spread 
of the fire, as at every fire volunteers are not want- 
ing to assist in staying the ravages of a conflagra- 
tion. Assuming, however, that he may be deemed 
aservant of the company pro hac vice, we fail to 
observe any failure of duty upon the part of the 
railway company. As we have said, the danger 
was obvious, and it certainly cannot be that in the 


heat and excitement of the occasion it was the. 


duty of the railway company, by its officers, to 
ascertain if each volunteer was possessed of knowl- 
edge common to all, and to carefully instruct each 
person, whom it might permit to assist, in the 
properties of petroleum oil and of its liability to 
explosion before it allowed him to engage in the 
work of removing the structures. If Ballentine 
can be treated as a servant of the company for the 
Particular work he did, he entered into the serv- 
lee, subject, at least, to its obvious perils. There 
sno evidence of any representation to him that 
the contents of the tanks were not of a dangerous 
or explosive character, or that no explosion need 
beapprehended. He states that he understood 
the tanks to be empty. He does not state from 
Whom he obtained such information, and, as we 
have observed, such information was opposed to 








the manifestations of his own senses of sight and 
hearing.” 





WAREHOUSEMAN—BAILMENT — CONVERSION— 
Loss BY FIRE—DAMAGES.—It was held by the 
Appellate Court of Indiana, in Drudge v. Leiter, 
49 N. E. Rep. 34, that a receipt for a certain 
specified quantity ‘‘of wheat in store, subject to 
our charges. Fire at owner’s risk,’’—constitutes 
a contract of bailment; thatin an action to recover 
for certain wheat which had been delivered to de- 
fendants as a bailment, and soid, and the proceeds 
thereof converted to their own use, without plaint- 
iff's knowledge or consent, a paragraph of com- 
plaint, proceeding on the theory of waiving the 
conversion and recovering on an implied contract 
the value of such wheat, was insufficient where the 
price received, which constituted the measure of 
such recovery, was not alleged; that where a ware- 
houseman mingled the grain received by him in 
common receptacles with his own grain or that 
received from other depositors, giving a receipt 
for a certain amount, and it wasa part of his busi- 
ness to sell and ship the grain so stored, the va- 
rious owners of such grain, including the ware- 
houseman, if any of his own grain was so mingled, 
were tenants in common of the entire quantity of 
such commingled grain; that each holder of such 
a receipt was the owner of an undivided portion 
of the grain in store, though his identical grain 
had been sold in the course of trade by the ware- 
houseman, so long as any grain so deposited by 
any of the various depositors remained in store; 
that if there was, at a given time, in the common 
receptacle, as much grain as all such owners had 
deposited, then each would own in such receptacle 
the quantity deposited by him; but if at any time 
the whole mass were less than the aggregate de- 
posits, then each depositor would have an undi- 
vided share less than the quantity deposited by 
him, being such proportion of that remaining in 
store as his deposit bears to the aggregate de- 
posits ; that where such warehouse and its contents 
were destroyed by fire, without the fault of the 
warehouseman, when there was not enough grain 
therein to satisfy full demands of ‘all depositors, 
though such warehouseman would not be liable 
for such loss, he would be responsible for the con- 
version of such grain as he had sold which was not 
represented by grain so destroyed ; and that where 
there was notin store, at the time of such fire, 
enough grain to have satisfied the demands of all 
depositors, each depositor was damaged, within 
the meaning of act March 25, 1879, authorizing 
any person having grain in a warehouse, and ag- 
grieved by a violation of such act by the ware- 
houseman, to sue to recover damages, to the ex- 
tent of the difference between the quantity of the 
grain represented by his receipt and his individual 
share of the grain so déstroyed. 





CONTRACT—CONSIDERATION—MUTUAL PROM- 
1skS.—The case of Morrow v. Southern Exp. Co., 
28 8S. E. Rep. 998, decided by the Supreme Court 
of Georgia, illustrates an interesting phase of the 
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law of contracts pertaining to the consideration 
for mutual promises. It was held that where 
mutual promises are relied upon as a considera- 
tion to support a contract, the obligations of the 
contract must be mutually binding upon the re- 
spective parties; and if one assume under an 
agreement to do aspecial act beneticial to another, 
and that other, under the terms of the contract, is 
under no obligation to perform any act of corre- 
sponding advantage to the former, the agreement 
is without such consideration as will support the 
promise of the party assuming to perform. Es- 
pecially is this so when the time during which the 
alleged contract is to remain operative is so in- 
detinite and uncertain as to render the same in- 
capable of enforcement. The court says: ‘It is 
axiomatic in the law of contracts that there must 
be a consideration moving the parties thereto. 
The law will enforce no contract which is without 
consideration. An executory contract, without 
consideration, is nudum pactum, and of no binding 
force. Civ. Code, §§ 3656, 3637. Among the 
considerations recognized by law as sufficient to 
support a contract is that of mutual promises, or, 
as it is sometimes termed, a ‘promise for a prom- 
ise.’ By section 3661 of our Civil Code it is de- 
clared that a promise of another is a good consid- 
eration for a promise. A promise, however, is 
not a good consideration for a promise unless 
there is an absolute mutuality of engagement, so 
that such party has the right at once to hold the 
other to a positive agreement. 1 Pars. Cont. 449; 
McKinley v. Watkins, 13 Ill. 140; Lester v. Jewett, 
12 Barb. 502; 6 Barn. & C. 255; 5 Mees. & W. 
241; 9 Exch. 507; Dorsey v. Packwood, 12 How. 
126; Stiles v. McClellan, 6 Colo. 89; Cool v. Cun- 
ingham, 25 8. Car. 136. And in cases of mutual 
promises, where the promise of one party is relied 
on as a consideration for the other, the promises 
must be concurrent and obligatory upon each at 
the same time, in order to render either binding. 
Road Co. v. Snediker, 18 Barb. 317; Railroad Co. 
v. Brinckerhoff, 21 Wend. 139; Burnet v. Bisco, 4 
Johns. 235; 3 Term R. 653; Clark, Cont. p. 166; 
Story, Cont. § 569; Keep v. Goodrich, 12 Johns. 
397; Tucker v. Woods, Jd. 190; Buckingham v. 
Ludlum, 40 N. J. Eq. 422, 2 Atl. Rep. 265. The 
rule above announced applies in all cases where 
the contract remains wholly executory, and noth- 
ing is done to devest it of its unilateral character. 
There are instances in which a promise, though a 
mere nudum pactum when made, because the 
promisee is not bound, may become binding on 
his afterwards furnishing the consideration con- 
templated. Thus. where one promises to see 
another paid if he will sell goods to a third per- 
son, or promises to give a certain sum if another 
will deliver up certain documents or securities, or 
if he will forbear a demand or suspend legal pro- 
ceedings, or the like, while the party making the 
promise is bound to nothing, and may withdraw 
his promise (or, more accurately speaking, prop- 
osition) at any time, yet if the promisee, acting 
on the faith of the promise, within a reasonable 








time does the thing which it was contemplated he 
should do, then the promisor is bound, on the 
ground that the thing done is a sufficient and 
completed consideration, and the original promise 
to do something if the other party would do some. 
thing is a continuing promise until that other 
party does the thing required of him. Or, if the 
promisee begins to do the thing in a way which 
binds him to complete it, here, also, is a mutuality 
of obligation. 1 Pars. Cont. 450; Clark, Cont. 
pp. 168, 169; Story, Cont. § 569; Lindsay y. 
Warnock, 93 Ga. 619, 21S. E. Rep. 127. In such 
cases it is not necessary that each promise should 
be absolute, so that either party could enforce it 
against the other, or a promise conditional on the 
doing of some act may be rendered binding by the 
act, while it may give no right to compel the do- 
ing ofit. Story, Cont. § 569, and authorities cited. 
The contract here declared upon, however, does 
not fall within this class of cases. It is true, itis 
alleged that the railroad promised to receive and 
carry all the milk and butter which the plaintiff 
would offer for shipment at a given point, and for 
as long time as the plaintiff desired to make such 
shipments, but the plaintiff did not undertake or 
bind himself to make any such shipments at the 
time the promise of the railroad was made; and, if 
we treat the promise of the railroad as condi- 
tional on the furnishing of such shipments, yet, 
notwithstanding it is alleged the plaintiff did offer, 
and the railroad or express company received, 
such shipments for a number of years, it is obvious 
that the doing of these acts on the part of the 
plaintiff did not bind him to any future perform- 
ance. He did not begin to do the thing contem- 
plated in a way which would bind him to com- 
plete it, if indeed, under the terms of the contract, 
any limitation could be put upon the time for 
which it was to endure. The plaintiff never be- 
came bound by any promise, nor did he do any 
such acts as would supply the promise. The 
contract was not mutual and binding at its incep- 
tion, nor did it subsequently become so. The 
plaintiff might furnish shipments or not, at his 
option. He was not compelled to do anything 
whatever for the benefit of the defendant. In the 
case of Burton v. Railway Co., 9 Exch. 507, the 
plaintiff, by a memorandum of agreement between 
himself and the railway company, defendant, 
undertook to provide wagons, horses, etc., for the 
cartage of merchandise between certain points, 
and to convey all such as might be presented to 
him for conveyance between those places; and he 
further undertook to perform all business in- 
trusted to him, promptly and carefully, at a cer- 
tain specified rate; and it was mutually agreed 
that the aforesaid arrangement should continue in 
force for the period of 12 months from the date 
thereof. Before the expiration of that time the 
defendant terminated the agreement. The plaint- 
iff sued it fora breach of contract. but the court 
of exchequer, besides holding that the declaration, 
as founded upon the above agreement was no 
supported, intimated a strong opinion that 20 
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proper guardians to the mercy of the des- 
perate and lawless. On the other hand, it 
cannot be too strongly emphasized, that the 
law confers no license upon its officers to slay 
their fellow-men, and where the sacrifice of 
human life does not fall within the ‘‘absolute 
necessity’’ referred to, an officer is clothed 
with no special immunity that exempts him 
from the guilt of felonious homicide. The 
general rule is, that all homicide is unlawful, 
or felonious, unless committed under excep- 
tional circumstances of excuse or justifica- 
tion.” The only case in which homicide 
may be said to take place under the direct 
command and sanction of law is that of the 
execution of capital sentences, and even in 
such case judgment must be executed strictly 
by the person, at the time and in the manner 
authorized ; otherwise the offense of murder 
is committed. The cases in which homicides 
by peace officers may be held justified or ex- 
cusable may be classed under the following 
heads: homicides in making arrests, homi- 
cides in cases of flight and escape, homicides 
in cases of suppressing disturbances. The 
rule as to homicides in cases of making ar- 
rests may be formulated as follows: In cases 
of resistance the officer may repel force with 
force, and if death ensue he will be justified 
if he keep within due bounds, both as to using 
the proper means for the purpose of effecting 
the arrest or imprisonment and of overcoming 
the resistance, using no unnecessary or exces- 
sive force. ‘‘Where no resistance at all is 
made, and yet the officer kills, it will be mur- 
der. So if an officer kill the party after the 
resistance be over, and the necessity has 
ceased, it is manslaughter at least; and if the 
blood had time to cool, it would, I conceive, 
be murder.’’* It is only when the person 
sought to be arrested by his conduct puts in 
jeopardy the life of the officer, that the act of 
killing will be held excused ; not, if he merely 
endeavors peaceably to avoid tlie arrest.2" It 
is not lawful to fire upon a person and inflict 
capital punishment in this summary mode, 
perhaps for an offense which, upon conviction 
after trial by due course of law, would be fol- 


17 Fost. 255. 

18 Apart from homicides in actual battle during 
time of war and homicides under military law. 

19 1 Hawk. ch. 28, §§ 4-10; 4 Bl. Comm. 178. 

20 1 East, P. C. 297. 

21 State v. Anderson, 1 Hill (S. Car.), 827. 








lowed by some slight punishment.” In are. 
cent case” this entire subject was thoroughly 
discussed and considered, and the powers of 
peace officers were clearly set forth. It was 
held that if the officer is resisted with such 
force as the use, or attempted use, of a deadly 
weapon, be can meet it with like force, if 
necessary te discharge his duty and to pro- 
tect his own life, or to save himself from great 
bodily hurt; he is not compelled to retreat, 
but may use such force as will enable him to 
take the body of the person charged and to 
overcome the resistance interposed. Mollitur 
manus imponere is the ordinary rule for 
the conduct of an officer making an arrest,¥ 
and the justification of the infliction of bodily 
hurt rests in exceptional vircumstances. The 
generally accepted doctrine as to cases of 
flight is, that in cases of felony (but not of 
misdemeanor) the. offender may be killed, 
provided he cannot be otherwise overtaken.” 
It is considered better to allow one guilty of 
only a misdemeanor to escape altogether than 
to take his life.* The doctrine is strictly 
limited in its application to cases of misde- 
meanor, and the law is the same, whether the 
offender is fleeing to avoid arrest or to escape 
from custody.” It has even been doubted 
whether the doctrine is at all applicable at the 
present day.” 

The doctrine as to the case of suppressing 
disturbances is as follows: In the case of 
riots and affrays an officer or a private person 
may interpose to preserve the peace, convey- 
ing notice of his intention, and if, in the 
struggle ensuing, the offender should be 
killed, or if dangerous rioters, standing their 
ground, are killed, as the inevitable means of 
suppressing the riot, the homicide will be 
justified. The homicide, in such cases, 
must be the result of an apparent necessity.” 
The legal justification is referable to the neces- 


2 Reg. v. Murphy, 1 Crawf. & D. C. C. 20. 

23 Bowman v. Commonwealth, 96 Ky. 8. 

24 2 Hale, 43. 

25 1 Kast P. C. 302; 1 Russ. Cr. (9 Ed.), 749; Reg. ¥ 
Dadson, 4 Cox C. C. 358. 

26 Reneau v. State, 2 Lea (Tenn.), 720. 

27 Head v. Martin, 85 Ky. 480; Thomas v. Kinkhead, 
55 Ark. 502. 

28 United States v. Clark, 31 Fed. Rep. 710. , 

291 Hawk., ch. 28, § 14; Fost. 274; 4 Bl. Comm. 149; 
1 Russ. Cr. (9th Ed.), 408-10; State v. Ferguson, 2 Hil] 
(S. C.), 619; Pond v. People, 8 Mich. 150; Phillips be 
Trull, 11 Johns. 486; B. & O. R. R. v. Cain, 81 Md. 87. 

30 4 Bl. Comm. 180; People v. Cole, 4 Park. Or. 8 
35. 
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sity which exists for preserving innocent 
lives; the rules which make it excusable or 
justifiable to destroy human life under cer- 
tain circumstances are really meant to insure 
its general protection.*! The act of a person 
merely interfering and taking sides in a com- 
bat. or an act resulting in wanton or unnec- 
essary injury to the person, would not be 
justified under the doctrine stated. Itis a 
general doctrine to which the foregoing is, 
in part at least, referable, that if any forcible 
or atrocious crime is attempted against the 
person. such as murder, rape, or robbery, it 
is justifiable to kill the person attempting 
such crime, if it cannot otherwise be pre- 
vented, but no unnecessary or excessive 
force may in any case be used.* It is now 
well settled law, that any third person inter- 
posing is legally in the same attitude as the 
person thus defending himself.” It is well 
established, that any person may restrain one 
whom he sees on the point of committing an 
act that would manifestly endanger the life of 
another :** and merely to stand by and see 
murder or manslaughter committed, without 
attempting to prevent it or bring the offender 
to justice, is in itself a crime.*” What is per- 
nissible or obligatory in the case of a private 
person in these respects devolves, a fortiori, 
upon a peace officer; and it has been held, 
that if one merely menace to kill, maim or 
beat another, and immediate complaint de 
made to an officer, he may arrest the offender 
and carry him before a magistrate upon such 
information.** It is a further doctrine of the 
common law, that a person may defend his 
habitation against an attack with murderous 
force, that an attempted arson or burglary 
may be met with sufficient force to prevent 
it, extending to the taking of the life of the 
wrongdoer; but this applies only to the de- 
fense of an inhabited dwelling, not to a de- 
fense of other property, nor to a defense of 
the habitation against a mere trespass, nor to 


31 Pond y. People, supra. 

® Conner vy. State, 4 Yerg. (Tenn.) 137; Johnston’s 
Case, 5 Gratt. (Va.) 660. 

38 Starr v. United States, 158 U. S. 614. 

5% Hopkins vy. United States, 4 App. (D. C.) 430; 
Commonwealth vy. Breyessee, 160 Pa. St. 451; Storey 
V. State, 71 Ala. 530. 

%1 East P. C, 289-292; In re Neagle, 135 U. S. 1, 53, 
80; Stanley v. Commonwealth, 86 Ky. 440; Campbell 
v. Commonwealth, 88 Jb. 402. 

%2 Hawk., ch. 12, § 19. 

71 East P. C. 377. 

%2 Hale, 88; Anonymous, Pop]. 12; State v. Sims, 
16S. Car. 486, 494. 





a taking of life in any case, unless unavoid- 
able.” The doctrine also applies here, that 
a third person may assist another in the law- 
ful defense of his habitation.“ Beyond this 
the law does not authorize the sacrifice of 
human life or the infliction of serious bodily 
hurt. Thus, no one may proceed to the ex- 
tremity of wounding or using a dangerous 
weapon in order to retake a chattel wrong- 
fully taken by another ;* force or means in- 
volving a breach of the peace may not be re- 
sorted to, in order to recover the rightful pos- 
session of real estate ;” and a person may not 
defend his property* by spring-guns or like 
devices, calculated to destroy human life or 
inflict grievous bodily harm.** The spirit and 
reason pervading and underlying the entire 
set of doctrines on the subject of the sacrifice 
of human life is, that one engaged in an act 
of violence manifestly imperiling the lives of 
others may be promptly checked by the use 
of any and every adequate means, extending 
even to the taking of his life, if impending 
danger cannot otherwise be averted. The 
use of such means for such ends primarily 
devolves upon the body of ministerial officers 
charged with the preservation of the public 
peace. In the rightful exercise of the powers 
and duties thus devolving upon them, they 
are amply justified and protected by law and 
every consideration of right and expediency. 
In stepping aside from this path of duty and 
line of right, and engaging in the wanton sac- 
rifice of human life, they forfeit every protec- 
tion and immunity attaching to their official 
station, however high and responsible, and 
incur all the consequences attendant upon 
the guilt of felonious homicide. The degree 
of difference in the estimate of the guilt of 
wanton bloodshed in the case of a private and 
an official person should be marked only by 
the stronger condemnation attached to breach 
of law and violation of the peace of soviety by 
one charged with preserving and upholding 
them. Lewis HocHHEIMER. 
Baltimore, Md. 


391 East P. C. 287-9; Beard v. United States, 158 U. 
S. 550; State v. Dooley, 121 Miss. 591; Commonwealth 
vy. Drew, 4 Mass. 391, 396. 

40 1 East P. C. 289; Curtis v. Hubbard, 4 Hill, 487; 
Stoneman v. Commonwealth, 25 Gratt. ( Va.) 887. 

41 Commonwealth v. Donahue, 148 Mass. 529; Storey 
vy. State, 71 Ala. 330. 

42 Denver Railway v. Harris, 122 U. S. 597. 

43 At least no other property than an inhabited 
dwelling. 

44 State v. Barr, 11 Wash. 481. 
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HUSBAND AND WIFE—DIVORCE—SU PPORT OF 
CHILDREN. 


ZILLEY v. DUNWIDDIE. 


Supreme Court of Wisconsin, February §, 1898. 


A decree of divorce against a husband for cruelty 
gave the custody of the children tothe mother until 
the youngest became of the age of 10 years. No pro- 
vision was made as tothe support of the children. 
When the youngest child reached 10 years he pre- 
ferred to live with his mother, and his father made 
no attempt, by force or legal authority, to take him 
away. The mother supported him a number of years 
thereafter, knowing the father’s wishes to have the 
control of the children, without asking for compensa- 
tion. Held, that the father’s estate was liable to the 
mother for such support. 


PiInneEY, J.: This is an appeal from the judg- 
ment of the circuit court for Rock county allowing 
the claim of Mary A. Zilley, the respondent, 
against the estate of her former husband, August 
Zilley, deceased. The parties were married Sep- 
tember 26, 1867, and divorced, by a decree of the 
circuit court for Rock county, December 29, 1884, 
in an action brought by the claimant against said 
August Zilley, on the ground of his cruel and in- 
human treatment. The court by its decree made 
a final division of the estate of said August Zilley 
between him and the said Mary A. Zilley. The 
parties had an understanding with each other 
previous to the divorce in regard to the custody 
and education of the two children of the marriage, 
namely, William A. Zilley, at that time about 16 
years of age, and Clayton A. Zilley, about 5 years 
of age, to the effect that the mother, the present 
claimant, should have the custody and education 
of the boy William A. Zilley, and also of the 
youngest child, Clayton A. Zilley, until he should 
become ofthe age of 10 years, after which his 
father was to have him. The court accordingly 
decreed the custody of said children to the mother 
‘until the youngest of said children should be- 
come of the age of 10 years, or until the further 
order of the court,’’ the defendant in the mean- 
time having the right to visit such children at rea- 
sonable times, in the daytime. No provision 
whatever was made in the decree as to the main- 
tenance and support of either of the children. 
About two or three years subsequent to the divorce 
the deceased was married to Martha Zilley, who 
survives him. The deceased, August Zilley, then 
resided in the city of Beloit, where he continued 
to reside after the divorce and for some two or 
three years after his second marriage. He then 
moved onto his farm, near said city, and continued 
to reside there until the time of his death, March 
7, 1895. The youngest child became 10 years of 
age July 9, 1889, when the deceased, August Zil- 
ley, applied to the claimant for the boy to go and 
live with him, and she refused to allow him to go; 
whereupon he told her that if the child could not 
come and stay with him he would not pay for 
his keeping ; that he was willing to pay his school- 
ing, and give hima home with him, which was 








where he belonged, as he understood it. A room 
was fixed up for him in the home where Mr. Zi]. 
ley then resided, and subsequently Zilley tried 
frequently to get the boy to live with him, but 
claimant would not consent. He continued to 
make his home with the claimant down to the 13th 
of January, 1895, when his father sent him to 
Faribault, Minn., to school, where he remained 
until after the death of the latter. It was found 
by the circuit court, among other things, that no 
allowance for or provision respecting the expense 
of the education and support of said children was 
made by the judgment, and no application to the 
court in respect thereto or in respect to the cus- 
tody of said chidren was made by either party 
after judgment. The youngest child, Clayton A. 
Zilley, became 10 years old July 9, 1889, and had 
at all times since the divorce resided with his 
mother, the claimant, excepting short periods of 
time, since he attained the age of 10 years, not 
exceeding in the aggregate six months. He was 
attending school at Faribault, Minn.. the greater 
portion of the time when not so residing with his 
mother, and during the residue of such time he 
was with his father, August Zilley. and his second 
wife, uponsaidfarm. He visited and resided with 
his father for a few days at a time on several oc- 
casions after he became 10 years of age, but pre- 
ferred to reside with his mother, and returned to 
her on each such occasion, and made his perma- 
nant residence with her of choice, because his 
father was unwilling to compel, or did not com- 
pel, him to reside with him. Between July 9, 
1889, and March 7, 1895, the date of the death of 
August Zilley, the claimant furnished said Clayton 
A. Zelley his board and lodging, and cared for 
him for and during five years and two months at 
her sole cost and expense, which board, lodging, 
and care were reasonably worth $1,072; and after 
said 9th day of July, 1889, and prior to March 7, 
1895, said claimant furnished to said Clayton A. 
Zilley necessary clothing, at the cost to her of 
$146.50; and nothing had been paid to or received 
by her from any one for or on account of such 
board, lodging, and care, or for such clothing. 
The claimant filed a claim against the estate of 
said August Zilley, deceased, in the county court 
for Rock county, for such board, lodging, care, 
and clothing, for the sum of $1 ,444, and the county 
court, by its judgment, wholly disallowed said 
claim, and the claimant appealed therefrom to the 
circuit court. The foregoing facts were found by 
the circuit court, and that the executor of the 
last will and testament, George H. Crosby, had in 
his hands assets, properly applicable thereto, 
more than sufficient to pay the said claim. There 
was evidence that the deceased, August Zilley, 
desired the boy Clayton to live with him, and on 
one occasion sent for the boy, and the claimant 
said that he did not have to go if he did not want 
to. In answer to the question why she kept the 
boy, she testified that the boy stayed there, and 
“I felt under obligations to have him stay.” It 
appeared that the father was able and willing 
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properly provide for the boy, and desired that he 
should live with him. The circuit court reversed 
the judgment of the county court, and allowed 
said claim at the sum of $1,218.50, and adjudged 
that it be paid to the said claimant by said ex- 
ecutor, with the costs of the action. The guard- 
ian ad litem of the two minor children of the said 
deceased, to-wit, said Clayton A. Zilley and Edna 
Zilley,a daughter by his second wife, appealed. 
At the common law the husband was primarily 
liable for the support of his minor children. 2 
Kent, Comm. 190. In MeGoon vy. Irvin, 1 Pin. 
532. it was said that ‘‘by every principle of law 
upon the subject, recognized and strengthened by 
our statute, parents are under legal obligation to 
maintain and support their children who are of 
tender years and helpless."’ The statute (Rev. 
St. § 1503) makes the father primarily liable to 
support his minor children. When the marriage 
is dissolved by divorce, the duty of parents to 
maintain their children remains as before, for 
children are not parties to the divorce suit, and do 
not lose any rights thereby. Hence the father’s 
duty to maintain them after the divorce, where 
there isno decree of the court relating thereto, 
especially if their custody is not taken from him, 
remains as before. After the parents were di- 
vorced all duties and obligations to each other 
ceased, and they were as strangers to each other. 
Nels. Div. § 981. The claimant owed the husband 
no duty as wife, and her duty to support the child 
continued, as before, secondary, and his primary. 
2 Bish. Mar. & Div. § 1210; Plaster v. Plaster, 47 
Ill. 292. It is generally laid down that the liabil- 
ity of the husband to a divorced wife, in respect to 
the support of the children, is the same as to any 
third person, except as provided in the decree. If 
the court makes no order either for custody or 
support of children of the marriage, the divorce 
leaves the father’s liability as at common law, and 
the mere divorce does not terminate his liability. 
2 Bish. Mar. & Div. § 1220; Thomas v. Thomas, 
41 Wis. 233. In a proper case, it seems, after the 
marriage is dissolved, he may be answerable to 
the mother for maintenance rendered the children 
while living with her. Stanton v. Willson,3 Day, 
37; Buckminster v. Buckminster, 38 Vt. 248. The 
father is under legal obligation to provide for the 
support of his children, even if they remain with 
their mother after her divorce, and, as against the 
public and the children, he cannot escape the 
duty. Courtright v. Courtright, 40 Mich. 633. 
Where the decree has granted the custody of the 
children to the wife, and contains no provision 
for their support, it has been held that the father 
is not liable for the support of the children. But 
thisis upon the ground that, the statute having 
made it the duty of the court to provide for their 
custody and maintenance upon divorce, it will be 
presumed that the decree has made all the pro- 
Visions on that subject that were necessary; that 
the decree is conclusive as to the respective rights 
and obligations of the parties, subject to the right 
to have it modified as subsequent exigencies may 





require. As the decree makes the parties strang- 
ers as to each other, it is generally considered that 
a divorced husband is not liable to his divorced 
wife for necessaries furnished a child of the mar- 
riage in her custody unless by agreement, express 
or implied; that there must be either an express 
promise, or facts from which one can reasonably 
be inferred. Ramsey v. Ramsey, 121 Ind. 215, 23 
N. E. Rep. 69; Cushman v. Hassler, 82 Iowa, 295, 
47 N. W. Rep. 1036. And it has been considered 
that the support of the child, under such circum- 
stances, by the mother, was but the voluntary 
performance of a natural duty, and that her rem- 
edy was to apply to the court for maintenance of 
the child when the divorce was granted. These, 
and other cases of similar purport, are confidently 
relied on as decisive against the claimant. In 
McGoon v. Irvin, supra, where the husband had 
procured a legislative divorce from his wife, and 
had left the minor children of the marriage in the 
family of a third person to be supported, the 
mother afterwards obtained the custody of the 
children without his knowledge and consent, and 
refused, on demand made in behalf of the father, 
to give them up. She afterwards intermarried 
with I, and the children were supported and edu- 
cated by him. In an action by I against the father 
to recover for their support, it was held that McG. 
had a legal right to the custody of the children, 
but as he had not attempted to asserted it against 
I, the law would presume that McG. had assented 
to their being in the control and custody of I's 
wife, their mother, and that I could recover, 
though the act ofthe mother in obtaining the 
custody of the children before her second marriage 
might have been wrongful. And it was said by 
the court that ‘‘when a parent permits a stranger 
to maintain, support, and instruct such children, 
in no way objecting to the act, but rather assent- 
ing and advising therein, the law will presume 
that he knows his obligations, accepts the serv- 
ices, and assumes to pay.’ It was also said that 
“there was no duty or obligation on the plaintiff 
to notify the defendant to take the children away, 
or leave them to suffer until he could see the de- 
fendant, and make an express contract about their 
support and maintenance. Sucha course would 
have merited the reprobation of every human and 
upright man. The defendant had the legal right 
to the possession, and could have enforced it at 
any time. He should have first moved in the mat- 
ter, and, on failure to do so, the law would pre- 
sume that possession elsewhere was with his ap- 
probation and consent.’’ In the leading case which 
holds the father liable, under circumstances like 
the present, the court approves the doctrine that, 
if a minor is forced out into the world by the cru- 
elty or improper conduct of the father, necessaries 
may be supplied, and the value thereof may be 
recovered from the parent. ‘There is evidently 
no satisfactory reason,’ said the court, ‘for 
changing the rule of liability, when, through ill 
treatment, or other breach of marital obligation, 
the husband renders it necessary for a court of 
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justice to divorce the wife, and commit to her the 
custody of her minor children. If, under such 
circumstances, upon the allowance of alimony 
with custody of children, the court omits to make 
an order for the children’s maintenance, the 
father’s natural obligation to support them is of 
none the less force. The duty of support is not 
evaded by the husband so conducting himself as 
to render it necessary to dissolve the bonds of 
matrimony, and give to the mother the care and 
custody of the infant offspring. It is not the pol- 
icy of the law to deprive children of their rights 
on account of the dissensions of their parents, to 
which they are not parties, or to enable the father 
to convert his own misconduct into a shield against 
parental liability.” But. obviously, this reason- 
ing can only apply where the husband is at fault, 
and the decree is silent as to his liability. Pret- 
zinger v. Pretzinger. 45 Ohio St. 458,15 N. E. 
Rep. 471, and approved in Bish. Mar. & Div. § 
1223, and in Fulton v. Fulton (Ohio), 39N. E. 
Rep. 730. Itis to be borne in mind that the di- 
vorce in the instant case was granted to the claim- 
ant against her husband, August Zilley, on the 
ground of his cruel and inhuman treatment. It 
was his marital wrongdoing which lead to the 
separation of the parties, and the award of the 
custody of the boy Clayton to the mother until he 
became of the age of 10 years. The case as to the 
subsequent support of the boy Clayton A. may 
well be placed upon the ground that the improper 
conduct of the father had deprived the boy of his 
rightful and legitimate home, and so gave the 
right to the mother to supply the necessary sup- 
port and maintenance, and that the father should 
be held liable as upon an implied contract, his 
primary liability still remaining in full force. It 
is said that the father is released from obligation 
to maintain his infant children when deprived of 
their society and services against his will. In 
Pretzinger v. Pretzinger, supra, it is answered 
that, ‘if voluntary misconduct on his part leads 
to the deprivation, he is himself responsible, and 
not the court, which intervenes for the protection 
of his children: and if the father, as against a 
stranger, cannot escape liability for necessaries 
furnished to his minor children, though remain- 
ing with their mother after the divorce, the mother 
will not be barred of an action against her former 
husband for the expense of maintaining them. 
After a dissolution of the marriage relation by di- 
vorce, the parties are henceforth single persons, 
to all intents and purposes. AlJl marital duties 
and obligations to each other are at an end, and 
they become as strangers to each other. Upon 
the establishment of such new relations, a promise 
may be implied on the part of the father to pay 
the mother, as well as a third person, who has 
supplied the necessary wants of his infant child.” 
The case of Holt v. Holt, 42 Ark. 495, was one 
where there had been a decree of divorce giving 
the custody of infant children to the mother, and 
it was held that this would not relieve the father 
from his obligation to support them; that he was 





bound to maintain them as long as they were too 
young to earn their own livelihood; and a court 
of chancery would, at a subsequent term, entertain 
the petition of the mother to recover from him 
her reasonable and proper advances for their sup- 
port since the divorce, and for an order for their 
future support. The case of Stanton v. Willson, 
3 Day, 37, already cited, was relied on,—*‘a degis- 
ion,’’ says Ellsworth, J.,in Finch v. Finch, 2 
Conn. 421, ‘‘well considered, py a court of dis. 
tinguished and unsurpassed ability, and which, as 
far as my knowledge extends, bas ever been satis. 
factory to the judges and the profession, and sus- 
tained by principles as old as the common law it- 
self.”’ It was the right, and the duty as well, of 
the husband to obtain the custody and control of 
his infant son, and to support him, after he had 
arrived atthe age of 10 years. We consider it 
against the policy of the law to encourage a father 
thus obligated to attempt to ignore or evade his 
parental duty, or to cast it upon any other party, 
so as to enable him to convert such parental neg- 
lect and misconduct into a shield against parental 
liability. Domestic and social duty alike required 
him, when his son arrived at the age of 10 years, 
to enforce his parental rights, and discharge his 
parental duties. He knew they were being exer- 
cised and performed by another, who as to him 
was then an utter stranger, and he knew, also, 
that the disrupted condition of bis family relations 
had been adjudged in consequence of his marital 
misconduct. We think the case of Pretzinger v. 
Pretzinger, and other similar cases, indicate the 
true rule, and that they are in accordance with 
sound principles of public policy. We think there 
is ample ground from which the acquiescence and 
assent of the husband may be justly inferred to 
the provision made by the claimant for the neces- 
sary support and maintenance of his son. and 
which he had failed to furnish for him, so that a 
promise on his part to compensate the claimant 
for what she had so expended may be justly im- 
plied, as in the case of MecGoon v. Irvin, 1 Pin. 
532. ‘The cases bearing upon the subject are not, 
it must be admitted, in entire record, but they 
have turned largely upon questions of public pol- 
icy in the States where they have been decided. 
We hold, therefore, for the reasons stated, that 
the recovery in favor of the claimant is correct, 
and should be affirmed. The judgment of the cir- 
cuit court is affirmed. 


Nore.—The question before the Wisconsin court, 
in the principal case, has been befor2 other courts 
with varying results. The dissenting opinion of Mar- 
shall, J., contains a loud statement of the argument on 
the other side of the question together with a discus 
sion of the authorities and for that reason it seems to 
be best to append the substance of the dissenting 
opinion. The question presented and decided in this 
case, says Marshall, J., stated plainly, is as follows: 
Where husband and wife are divorced and the cus 
tody of their minor child is left with the mother till 
it arrives at the age of 10 years, the legal custody then 
passes to the father by operation of law, if, when the 
latter period arrives, he does all thereafter that p* 
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rental affection can suggest to induce the child to 
live with him, stopping short only of using force or 
legal authority to accomplish that result, yet the 
child, through stronger natural attachment for the 
mother, or induced by her, or from both causes com- 
bined, shall remain with the mother by her consent, 
and she makes no claim to compensation in advance 
for supporting the child or during the time of such 
support, and knows that the father desires to control, 
educate and maintain the child in his own way, can 
the mother maintain an action against the father for 
her services in maintaining such child during’ the 
time the legal custody was in the latter? My breth- 
ren have answered this question in the affirmative. 
The grounds upon which the decision is placed, I am 
not able to discern with certainty. Allusions are 
made to the moral and legal duty of a father to main- 
tain his child, with which all concur, but obviously, 
that mere duty is one enforceable only by the public. 
In an action by a private individual such duty is only 
a circumstance to be considered in determining 
whether contractual relations, express or implied, 
exist between the parties. Many cases are cited by 
my brethren where there was an application for sup- 
port ofa child, made in a divorce action, granted, 
and sustained on appeal, on the ground of parental 
duty, but such is not this action. The citations do 
not touch the questions here. Nevertheless, in sub- 
stantially all of the well considered cases cited, it is 
held that the compensation in such instances can go 
only for future, not for past support. Thomas v. 
Thomas, 41 Wis. 229; Courtright v. Courtright, 40 
Mich. 683; Ramsey v. Ramsey, 121 Ind. 215, 23 N. E. 
Rep. 69. Cases are cited to the effect that a cause of 
action accrues to the person who furnishes support 
toa child where the father omits to do so, merely be- 
cause of the moral and legal duty of the parent and a 
failure on his part to compel the child’s obedience to 
his authority. That appears to be the theory my 
brethren have adopted. The precedents for that are 
instances where courts have seemingly lost sight of 
the distinction between duty to the child which the 
public may enforce, and duty as evidence of a con- 
tract, that a private party, privy thereto, may enforce 
by personal action at law. Man’s humanity for chil- 
dren and melting tenderness for their welfare, one of 
the most admired and admirable sides of human char- 
acter, has apparently operated, at times, to swing 
even courts away from that safe anchorage in the law, 
that personal obligations, enforceable by personal ae- 
tion inter partes, rest solely on contract. That princi- 
ple, rigidly adhered to, is the best protection of us 
all. Any departure from it for any cause, is fraught 
with danger. 

Tam warranted in believing that the decision here, 
as stated, is based on the natural and legal obligation 
tosupport the child, not on contract, because the 
Most prominent authorities cited and quoted from by 
my brethren in support of the decision, are instances, 
inmy judgment, that come within the observation 
made at the close of the last paragraph, as evidenced 
by the subsequent history of the question under dis- 
cussion in the courts where such decisions were ren- 
dered. The tirst is Pretzinger v. Pretzinger, 45 
Ohio St. 458,15 N. E. Rep. 471. There the divorce 
Was granted on application of the wife for fault of 
the husband. The custody of the child was awarded to 
the mother without provision for its support. Sub- 
sequently the divorced wife brought suit against the 
father to recover for the support of the child, and her 
action was sustained solely upon the ground that the 
obligation of the father was primary, continuous and 





absolute, and not affected by divorce. The same rea- 
soning was indulged in as that leading up to the de- 
cision here. It was decided in 1887. In 1895, in Ful- 
ton v. Fulton, 52 Ohio St. 229, 39 N. E. Rep. 729, the 
same question was again presented, except the di- 
vorce was granted for fault of the wife. It was held 
that there could be no recovery in the absence of an 
obligation growing out of a contract, express or im- 
plied. The court said, in effect, that while the rela- 
tions of the parties to the child were not changed, 
their relations and obligations to each other were the 
same as that of strangers, and that no recovery could 
be had without showing a request from the father to 
support the child, or a promise to pay for such sup- 
port; that the circumstance of the child’s staying with 
its mother was so explained by the natural relations 
existing between them as not to leave any room for 
implication that there was a contract relation between 
the father and the mother in respect to the support 
of the child. True, the court instead of directly over- 
ruling Pretzinger v. Pretzinger, supra, distinguished 
the two cases by saying that the divorce in the former 
was for fault of the husband, in the latter for fault of 
the wife; but that was manifestly an explanation 
that entirely failed to explain. The right to recover, 
so far as it could be sustained on moral and legal duty 
did not change in any respect by the circumstance 
that the divorce was granted for the fault of the wife. 
In both cases the divorced husband and wife were 
strangers to each other. The learned and very able 
court would have made a more orderly retreat from 
its early position by saying that it was based upon a 
wrong principle, for the two cases are manifestly in- 
consistent, and the result of trying to harmonize them 
presents the appearance ordinarily observed when the 
effort is made to preserve consistency by trying to 
harmonize things that are diametrically opposed to 
each other. 

Again in Stanton v. Willson, 3 Day, 37, decided in 
1808, that court held that the divorced wife could re- 
cover for the support of the child because of the fact 
that prior to the divorce he abandoned it and his con- 
duct compelled the court to place its custody with the 
mother as its guardian; that by reason of the facts 
she could contract debts for the support of the child 
after the divorce, while she had the legal custody of 
it without any provision for its support, without con- 
sent of the father, upon the principle that when a 
person forces his wife from his home he is liable to 
the stranger to whom she is thus compelled to resort 
for necessaries. The case has very little bearing on 
this one. Here the custody of the child was in the 
father; his residence with the mother was not by or- 
der of the court, or because abandoned or compelled 
to leave the paternal roof, but because he preferred 
the society of his mother, and the mother invited and 
induced it, by her conduct, against the wishes of the 
father. Manifestly the case should not be considered 
as authority under the circumstances. But treat this, 
for the sake of argument, as a case where there was 
an abandonment of mother and child before the di- 
vorce, so that the court, in its discretion, placed the 
custody of the child with the mother as a matter of 
necessity, but without provision for compensation for 
its support, and then ,we have substantially, Finch v. 
Finch, 22 Conn. 411, decided in 1855, cited in the opin- 
ion of the court, but unfortunately the part of the opin- 
ion relied upon, which refers approvingly to Stanton 
v. Willson, supra, is from the dissenting opinion of 
Justice Ellsworth, while the rule of the early case, in 
the opinion of the court by Chief Justice Church, one 
of the most eminent jurists that has graced the 
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bench of that court, was expressly disapproved. The 
contention was that because of the duty the father 
owed to the child, the mother who supported it could 
herself enforce that duty by recovering compensation 
for her services in a direct action for that purpose. 
In deciding the case, the court said, in effect, that the 
question is not what are the reciprocal rights of the 
children and parents as respects each other, but what 
are the duties as between themselves; that a divorced 
wife who has taken the children from the father, 
stands in no more favorable position to recover for 
their support than a stranger; that the mere moral 
duty to support is not sufficient to support 
a promise, and that uothing short of a con- 
tract, express or implied, will warrant a recov- 
ery. Speaking of the claim made, that the difficulties 
which broke up the home and led to the divorce and 
award of the custody of the child to the wife should 
be held sufficient to support a contract obligation to 
pay for the necessary support of the child (the theory 
mentioned by my brethren in support of the decision 
here), the court said, ‘“‘Stanton v. Willson is the only 
case that we know of in which such aclaim has ever 
been sustained.”’ 

From the foregoing we might proceed at great 
length to review the authorities, substantially all in 
accord, as I read them, that no recovery can be had in 
a case like this, except upon acontract obligation, and 
that the doctrine is elementary that mere moral or 
legal duty as between parent and child or the parent 
and the public, constitutes no foundation for the lia- 
bility, nor is it material at all except as a circumstance 
from which a promise may be inferred; and that such 
inference cannot arise when in fact repelled by the 
proof that the father was anxious and willing to sup- 
port his child and was prevented from doing so by the 
conduct of the child, or the mother, or both, as in this 
case. Says Lord Abinger, C. B., in Mortimore v. 
Wright, 6 Mees. & W. 482: “A father who gives no 
authority and enters into no contract, is not liable for 
goods sold to his infant son. The mere moral obliga- 
tion affords no inference of a promise.” The idea 
discussed by Lord Abinger was that, so long as the 
father stands willing to support his child, so that sup- 
port is not of necessity furnished by a stranger, he in- 
curs no obligation to another in the absence of a con- 
tract of some kind. Soin Seaborne v. Maddy, 38 E. 
C. L. 293, it was held that no one is bound to pay an- 
other for maintaining his children unless he has en- 
tered into some contract so to do; that every man is 
to maintain his own children as he himself shall think 
proper, and it requires a contract to enable another 
to perform that duty and charge him in an action. 
To the same effect is the entire body of English law 
on the subject from the time of Blackstone to the 
present, and to the same effect are substantially all 
American authorities as I read and understand them. 
Cushman vy. Hassler, 82 Iowa, 295,47 N. W. Rep. 1036; 
Jackson v. Mull (Wyo.), 42 Pac. Rep. 603; Lapworth 
v. Leach, 79 Mich. 16, 44 N. W. Rep. 338. 

The only question left is, is there any circumstance 
here from which a contract can be inferred? It may 
be conceded that slight circumstances will be sufli- 
cient, but lam unable to find evidence of any such 
circumstances preserved in the record. On the other 
hand, the circumstances repel all such inferences. In 
Cushman y. Hassler, supra, it was held that, while 
from unexpiained residence of a child with its mother 
the legal custody being in the father, a contract may 4 
be implied to pay the latter for her services, when 





such residence is explained as contrary to the wish 
of the father, the inference is effectually repelled. 


That appears to fit the circumstances of this case most 
perfectly, and is in accordance with reason and com. 
mon sense. So in Lapworth v. Leach, supra, it was 
held that the moral obligation is not sufficient to eup. 
port by inference the existence of an implied con. 
tract; that where the mother voluntarily supports 
her child, she cannot recover therefor as upon con. 
tract. The idea expressed by the court was that 
proof that the support was voluntary and that the 
father was willing to support the child himself, in the 
absence of any express promise or circumstances 
from which a promise to pay for the support could be 
implied, left no room for inference that a contract re- 
lation existed between the parties. Again, in Ram. 
sey v. Ramsey, 121 Ind. 215, 23 N. E. Rep. 69, an ex- 
ceedingly well considered and instructive case, where 
the facts were much like those in the instant case, ex- 
cept the strong evidence of parental affection and de. 
sire of the father for the society of and privilege to 
educate and support his child in his own way, that 
exists here, did not exist there; the court said, in ef- 
fect, that while the rule that by moral and legal obli- 
gation the duty was on the father, primarily to main- 
tain his infant child during the years of infancy and 
tenderness, the rule must also be recognized, which 
lies at the very foundation of all cases where a third 
person has discharged the obligation of the father, 
that it must in every instance be _ predicated 
upon contract, express or implied, and that mere 
voluntary residence of jthe child with the mother, 
without some evidence of abandonment on the part 
of the father, is not sufficient to show a promise by 
implication to compensate the mother for keeping the 
child. 

We hesitate to go further in this discussion. The 
excuse for proceeding so far is the importance of the 
question involved, and the wide departure which, in 
my judgment, the decision rendered is from the set- 
tled rule on the subject. I cannot subscribe to the 
doctrine that, where a chill resides with its mother 
by choice and through her maternal influence over it, 
after the father had exhausted all the resources that 
strong affection for his child can suggest, to secure his 
presence under the paternal roof, he can be held lia 
ble to the mother because of the moral or legal obliga 
tion to support, which, under the circumstances, can- 
not be said to have been violated at all, unless it be 4 
violation not to proceed to the extreme of compelling 
obedience of the child by fcrce or legal proceedings. 
I cannot subscribe to the doctrine that a father can be 
held liable as upon an implied promise, when all the 
circumstances obviously repel such an implication; 
that after he has done all above indicated, in order to 
be saved harmless from the liability of being called 
upon and compelled to respond toa third party for 
the expense of supporting his child, he must resort to 
the extremity of compelling the child’s obedience. If 
such is the law, any disobedient child may desert his 
father’s home, accept support from another, and 4 
right of action will thereby accrue to such other 
against the father for the child’s support. The law 
has been held contrary to such view, as I understand 
it, for time out of mind. The fact that the persol 
turnishing the support away from the parental roof is 
the mother, does not change the rule, but rather the 
moral obligation of the mother and the maternal rele 
tion to the child, and the natural desire for his society 
rather repels than supports an implication of implied 
contract relations. 
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CORRESPONDENCE. 


VERDICT RENDERED ON SUNDAY. 
To the Editor of the Central Law Journal: 

In your issue of the 25th instant, vol. 46, page 251, 
you cite Harper v. State, 43 Texas, 431, as sustaining 
the old English rule of invalidity of verdict rendered 
on Sunday. Aninspection of that case shows that the 
verdict was invalid not because rendered Sunday, 
but because the term of court had expired by limita- 
tion of law before the rendition of the verdict. The 
court say ‘‘receiving the verdict after the expiration 
of the term by law was erroneous, and the judgment 
entered up thereon was unauthorized and void.” 
Again “the record shows affirmatively that the verdict 
was returned and all subsequent proceedings had on 
the day after that fixed by law for the end of the 
term. It is not deemed necessary to notice any other 
questions in the case. The judgment is reversed and 
the case remanded.” 

EDWARD F. HARRIS. 

Galveston, Texas. 
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1. ADMINISTRATION — Adwministrator’s Bond.—The 
sureties on the bond of an executor or administrator 
may be released only when the provisions of Rev. St. 
ch. 3, § 35, have been complied with, providing that 
said surety shall file a petition for that purpose, that 
notice shall be given to the administrator or executor, 
who shall settle his accounts, and pay over what is 
found in his hands, and file a satisfactory new bond. 
The heirs or creditors of deceased need not be notified 
of an application under Rev. St. ch. 3, § 35, by the sure- 
ties on the administrator’s bond to be released.—CLaRK 
v. AMER. SURETY Co., Ill., 49 N. E. Rep. 481. 

2. ADVERSE POSSESSION — Rights of Tenants in Com- 
mon.—In ejectment, where the evidence tended to 
show that defendant’s ancestor had given to his three 
sisters the land in controversy in exchange for their 
interest in other lands, and on the death of two of them 
had taken and retained possession of the land sogiven, 
the court properly charged that, if such change was 
made, the ancestor became a tenant in common with 
the remaining sister, and that, if hetook possession 
asa tenant in common, or for his sister, recognizing 
her title, his possession was that of hers, and so con- 
tinued, unless she had knowledge that he claimed aa- 
versely; the burden of proof of which was on the one 
claiming the title through such adverse possession.— 
INGLIS V. WEBB, Ala., 23 South. Rep. 125. 

3. ALTERATION OF NOTE—Release of Surety.—If, after 
& promissory note payable to a named payee or bearer 
is signed by one asa surety, the principal, before it 
came into the hands of one who thereafter received it 
as bearer in the course of negotiation, before due, so 
alters the same as to increase the rate of interest agreed 
to be paid from 8 to 12 per cent., such note is by such 
alteration rendered void as to such surety; and this is 
true even though, at the time it came into the hands of 
such bearer, he had no notice of the alteration by the 
principal.—HILL V. O'NEILL, Ga., 288. E. Rep. 996. 

4. APPEAL — Jurisdiction of Supreme Court.—On an 
appeal from a decree for the specific performance of a 
contract for the sale of land, the only question raised 
was the correctness of the finding asto the amount 
due: Held, that the appeal did not involve a freehold, 
so as to give the supreme court jurisdiction.—SMITH V. 
GALLENTIN, IIl., 49 N. E. Rep. 487. 

5. ATTACHMENT — Dissolution.—Upon the facts ap- 
pearing in the record, the trial judge did not abuse his 
discretion in dissolving the attachment under which 
the goods ofthe defendants had been, by his order, 
previously seized.—DUNLAP HARDWARE Co. Vv. Jay, 
Ga., 288. E. Rep. 974. 

6. ATTORNEYS—Disbarment—Conviction of Infamous 
Offense.—A court will disbar an attorney convicted of 
an offense involving moral turpitude, and to which 
congress has attached an infamous punishment, 
though it is not a felony.—IN RE KIRBY, U. 8. D.C., D. 
(S. Dak.), 84 Fed. Rep. 606. 

7. ATTORNEY AND CLIENT — Contract for Services.— 
Under acontract by the terms of which one undertakes 
to pay to an attorney at law a sum certain for profes- 
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sional services rendered in respect of a particular mat- 
ter, such attorney is not entitled to recover for serv- 
ices rendered by him to the same person in respect of 
another and entirely different matter. For services 
rendered with respect to the matter last referred to, 
even though there be no agreement between his client 
and himself as tothe amountto be received by him, 
he would nevertheless, if he rendered valuable serv- 
ices, be entitled to recover, upon a quantum meruit, a 
reasonable sum by way of compensation for such serv- 
ice.—WELLS V. HAYNES, Ga., 28S. E. Rep. 968. 

8. BAILMENT FOR HIRE — Degree of Care.—An agree- 
ment by a malting company to receive from a railroad 
barley furnished by a brewing company, haul it to its 
plant, malt it, and deliver the malt at the latter’s brew- 
ery, constitutes a bailment for hire, andthe malting 
company was bound to use only ordinary care to pre- 
serve the malt from loss.—STANDARD BREWERY V. 
BEMIS & CURTIS MALTING Co., Ill., 49 N. E. Rep. 507. 

9. BILLS AND NOTES — Surety.—Where the payee and 
principal of an overdue note jointly execute another 
note due in a year, with the agreement that if the prin- 
cipal pays the latter note at maturity the payee of the 
former will surrender it, the surety on the former is re- 
leased by the extension implied from said agreement. 
—BRANNON V. I[Rons, Ind., 49 N. E. Rep. 469. 

10. BILLS AND NOTES— Amendment of Petition.— 
Where defendant had pleaded non est factum to the note 
sued on, plaintiff’s offerto filean amended petition, 
alleging that this note was executed by defendant asa 
renewal of another note, which was surrendered, was 
properly refused, there being merely a reaffirmation of 
the cause of action set up in the petition, and no effort 
to recover on the original note.—FIRST NAT. BANK OF 
PRINCETON V. CASH, Ky., 448. W. Rep. 381. 

11. BILLS AND NOTES — Bona Fide Holder — Usury.— 
Where a non-negotiable instrument has come into the 
hands of an innocent purchaser, and the maker there- 
after voluntarily gives him a negotiable promissory 
note asa substitute for the first, which was usurious, 
the original usury cannot be pleaded against the new 
obligation.—MCFARLAND V. STATE BANK OF CHASE, 
Kan., 52 Pac. Rep. 110. 

12. BILLS AND NOTES — Bona Fide Purchasers.—One 
who honestly receives a negotiable note before ma- 
turity as collateral security for a debt contracted si- 
multaneously, or takes it as collateral in pursuance of 
a previous agreement made atthe timethe debt was 
contracted, is a bona fide purchaser.—THOMPSON V. 
MADDUX, Ala., 23 South. Rep. 157. 


13. BILLS AND NOTES—Estoppel.—The payor of a note, 
who induced the holder to purchase it, is estopped to 
make any defense existing at the date of the purchase. 
—MIX V. FIDELITY TRUST & SAFETY VAULT Co., Ky., 44 
8S. W. Rep. 393. 


14. CARRIERS — Form of Action.—A count, in a com- 
plaint against a common carrier for permitting cotton 
intrusted to its care to be burned, which alleges both a 
consideration and promise, is ex contractu.—TALLAS. 
SEE FALLS M¥G. CO. v, WESTERN RY. OF ALABAMA, Ala., 
23 South. Rep. 139. 


15. CONTRACTS — Assignment.—While rights arising 
out of a contract cannot be transferred if they are 
coupled with liabilities, or if they involve a relation of 
personal confidence such that the party whose agree- 
ment conferred those rights must have intended them 
to be exercised only by him in whom he actually con- 
fided, it must appear, in order to preclude the transfer 
of rights arising out of a contract, that the relation of 
personal confidence is involved inthe nature of the 
rights themselves.—HORST V. ROEHM, U. 8S. C.C., E. 
D. (Penn.), 84 Fed. Rep. 565. 


16. CONTRACT — Bailment — Conditional Sale.— 
Whether a contract for the construction and erection 
of fixed machinery, which, for its successful operation, 
must be attached tothe freehold, isa bailmentor a 
conditional sale, depends upon the intent of the con- 

racting parties, as disclosed by the contract and the 





evidence.—CasE V. L’OEBLE, U.S.C. C., E. D. (Penn,), 
84 Fed. Rep. 582. 

17. ConTRACT — Liquidated Damages.—Where a con. 
tractor undertakes the construction of a public build. 
ing, and stipulates with the persons acting on behait 
of the public for the completion of his contract within 
a stated time, agreeing to pay a given sum, by way of 
rent, for each week during the time which should 
elapse between such stated time and the time when the 
building is actually completed and delivered, if the 
sum 80 stated be not;disproportionate to the inconyen. 
ience which would be occasioned by such delay, and 
which must have been within the contemplation of the 
parties at the time the contract was executed, and the 
sum thus reserved to be paid be not otherwise unreg. 
sonable or unjust, such sum so agreed upon will be re. 
garded as liquidated damages, and is recoverable as 
such.—HEARD vy. DOOEY COUNTY, Ga., 28S. E. Rep. 986, 

18, CONTRACT — Promise to Pay Another’s Debt.—A 
creditor can recover ona verbal promise to pay the 
debts of a firm madeto debtors in consideration ofa 
bill of sale of its property which recites that the prom- 
isors have paid and (agree to pay the vendor's debts), 
although the creditor was not privy thereto, and did 
not release the promisees.—GAY V. PEMBERTON, Tex,, 
448. W. Rep. 400. 

19. CONVERSION — Market Value.—In an action for 
conversion, an instruction limiting the market value 
of the goods totheirvaluein bulk at the time and place 
they were converted, ‘‘and allowing the seller a rea- 
sonable time to sell said goods for cash,” was correct. 
—TEMPLE GROCER CO. V. SULLIVAN, Tex., 448. W. Rep. 
401. 

20. CORPORATION—Directors—Stock.—A director may 
sell his stock freely. But a board of directors may not 
sell allthe property and business of the corporation, 
under the guise of a sale of their stock, and thereby re 
ceive the entire proceeds of the sale of the corporate 
property to their own private use.—CUSICK V. BakT- 
LETT, Me., 39 Atl. Rep. 497. 

21. CORPORATIONS—False Representations by Agent. 
—A false statement made by the agent of a corporation 
as an inducement to one to subscribe for stock therein, 
that the corporation had procured and contracted for 
the building of a woolen mill and iron foundry on its 
property, will afford a ground for damages against the 
corporation.—OWENS v. BOYD LAND & IMPROVEMENT 
Co., Va., 28 8. E. Rep. 950. 

22. CORPORATIONS—Legality—Estoppel.—In an action 
by a receiver of an insolvent corporation on a sub 
scription to stock, the subscriber is estopped from 
denying the legality of the object of the corporation, 
where the subscription is lawful on its face.—CaRD- 
WELL V. KELLY, Va., 288. E. Rep. 953. 

23. CORPORATIONS— Liability of Stockholders.—Where 
a stockholder of an insolvent corporation has paid his 
stock subscription in full by a transfer of land in good 
faith, at an agreed value, for the use of the company’s 
business, the mere fact that the land has turned out to 
be of less value than was agreed upon does not render 
him liable to a creditor who consented to the transac: 
tion.—JOHN R. PROCTOR LAND Co. v. COOKE, Ky., 445. 
W. Rep. 391. 

24, CRIMINAL EVIDENCE—Homicide.—Witnesses testi: 
fied that deceased approached and twice demanded bis 
dime of defendant, who told him to go away; that he 
wanted no trouble with him; that defendant then stood 
up in the doorway and shot deceased. Another wit 
ness, who had not heard the altercation, testified that 
defendant moved away from the doorway several feet, 
when deceased, turning toward him, was shot: Held, 
that evidence of a previous threat by deceased to kill 
defendant, of an attempt by a third party to make 
peace between them, and of a quarrel on the night be 
fore the homicide, was inadmissible.—JONES V. STATE, 
Ala., 23 South. Rep. 135. 

25. CRIMINAL LAW—Assault with Intent to Kill.—Te 
offense committed in assaulting another with @ deadly 

weapon, in a manner naturally tending to cause death 
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cannot be reduced below the grade of assault with in- 
tent to murder, when there is no provocation for the 
assault, other than the use of opprobrious words or in- 
sulting language by the person assaulted, to the person 
making the assault.—NIXON V. STATE, Ga., 28S. E. Rep. 
gl. 

%. CRIMINAL LAwW—False Pretenses.—An indictment 
for obtaining goods by false pretenses, which alleges 
the pretense to be of an existing or past fact or condi- 
tion, and to have been false, and made with intent to 
defraud, and that by means of it defendant obtained 
the goods from the party named, is good unless the 
pretense, as alleged, appears on its face to have been 
incapable of inducing one to part with his property.— 
MBEK V. STATE, Ala., 23 South. Rep. 155. 

21. CRIMINAL LAW—F light as Kvidence of Guilt.—The 
fact that the accused fled immediately after the homi- 
cide charged to be felonious may be proven on the 
trial,and it is not error for the presiding judge to 
charge, in effect, that such flight is a circumstance 
tending to show guilt; that it is only a slight circum- 
stance, which may be explained, and, if explained to 
the satisfaction of the jury, should not be considered 
asa circumstance against him.—HUDSON V. STATE, Ga., 
28S. E. Rep. 1010. 

28. CRIMINAL LAW — Homicide.—‘‘Malice” is suffi- 
ciently defined as a formed design on the part of de- 
fendant to take the life of deceased unlawfully, not in 
self-defense, and without circumstances repelling the 
imputation of malice.—STOBALL v. STATE, Ala., 23 
South. Rep. 162. 

29, CRIMINAL Law—Lien on Crops—Wrongful Sale.— 
Before a conviction can be had for selling any portion 
of the crop made on rented land, without first making 
payment for supplies advanced by the landlord, for 
which a lien arose in his favor by operation of law, it 
must be shown that the accused was a tenant of the 
landlord in whose favor the lien existed; and it is not 
sufficient merely to show that the accused cultivated 
the crop, when it also appears that another person 
(his wife) had rented the premises, and given her obli- 
gation for the payment of the rent.—HACKNEY V. 
8TaTE, Ga., 28S. E. Rep. 1007. 

30. CRIMINAL LAW—Malicious Trespass—Amendment 
of Information.—On a trial for malicious trespass, be- 
fore a magistrate, the information on which the war- 
rant was issued may be amended after the arrest of 
defendant, under 2 Rev. St. 1898, p. 268, § 19, providing 
that “the information may be amended at any time 
before trial.”"—STATE V. NASH, S. Car., 28S. E. Rep. 946. 

31. CRIMINAL LAw—Nuisance.—In a prosecution for 
maintaining a public nuisance, by the use of a smoke- 
stack of insufficient height to carry away the smoke, 
soot and gases produced in the furnace of defendant’s 
mill, it was necessary for the State to prove that the 
alleged nuisance was the result of the insufficient 
height of such smokestack, in order to obtain a con- 
Viction on an affidavit containing such allegation, 
though such averment was not material.—FULK V. 
STATE, Ind., 49 N. E. Rep. 465. 

82. CRIMINAL Law—Robbery.—On a prosecution for 
robbery of one H, the evidence was that defendant un- 
buttoned H’s vest, and took H’s pocketbook from his 
inside vest pocket. H was so intoxicated that he did 
not know what he was doing, and made no resistance. 
H was not intimidated or put in fear: Held insufficient 
to support a conviction under Cr. Code, § 246, declaring 
that robbery is the felonious ‘‘and violent” taking of 
money, goods, or other valuable thing from the person 
of another ‘by force or intimidation,” and section 167, 
providing that private stealing from the person of an- 
other shall be deemed larceny.—HALL V. PEOPLE, Ill., 

49N. E. Rep. 495. 

33, DEED—Fraudulent Misrepresentations.—Where a 
sale of land was induced by the false representations 
of both the purchaser and the surety on his notes for 
the price, as to the solvency of each, the taking of the 
Security is not a waiver of the vendor’s lien.—FRANK- 
LIN V. WALKER, II1., 49 N. E. Rep. 556. 
































































34. DEED—Release of Interest—Partition.—A party to 
whom a remainder in land has been granted, who ac- 
cepts other land from the grantor upon condition of 
releasing the former interest, and who executes a deed 
releasing such interest, devests herself thereof.— 
TOWNSEND V. OUTTEN, Va., 28S. E. Rep. 958. 


35. DEED TO CHILD—Construction.—A deed of real 
estate from a father and mother to their daughter, “in 
consideration of our love and affection for our daugh- 
ter, and in consideration of the dutiful obedience and 
faithful services to us of our daughter, and in further 
consideration of one dollar to us in hand paid by our 
said daughter,” is not a deed of gift, and the title ac- 
quired under such deed came to the daughter not by 
deed of gift, but by purchase.—BROWN V. WHALEY, 
Ohio, 49 N. E. Rep. 479. 


36. DESCENT AND DISTRIBUTION—Decree of Distribu- 
tion—Collateral Attack.—A final decree distributed the 
estate to a devisee, his heirs and assigns, and, in the 
event of his death without issue surviving, then to the 
heirs of testator: Held, that the failure of the decree 
to name the heirs of testator, and the proportions in 
which they should take, did not render it void, and 
subject to collateral attack.—JEWELL V. PIERCE, Cal., 
52 Pac. Rep. 182. 


87. EJECTMENT—When Lies.—A municipal corpora- 
tion can maintain ejectment for the recovery of pos- 
session of a street which has been dedicated to pub- 
lic use by the owner of the fee.—CITY AND COUNTY OF 
SAN FRANCISCO V. GROTE, Cal., 52 Pac. Rep. 127. 


38. ELECTIONS—Contest—Quo Warranto.—The statu- 
tory election contest, and the remedy by quo warranto, 
are cumulative remedies, unless the statute makes the 
one exclusive of the other.—STATE V. ELLIOTT, Ala., 23 
South. Rep. 124. 


39. EQuiry—Laches—Voidable Deed.—A suit by a 
widow and children, who were beneficiaries in a testa- 
mentary trust, against the grantee of the trustee, to 
recover the property conveyed, could not be main- 
tained, in the absence of fraud, where the sale was 
voidable, and not void, and the widow and children 
had enjoyed the proceeds thereof for over 20 years, and 
had not instituted proceedings to avoid the sele until 
more than three years had elapsed since the youngest 
child became of age, and had not offered to return the 
consideration which they received for the land.— 
MCCLANAMAN V. ROANOKE IRON CoO., Va., 28S. E. Rep. 
955. 

40. Equiry—Remedy at Law.—Equity has jurisdiction 
to cancel a subscription to stock on the ground of 
fraud, though an action of deceit might lie.—NEGLEY 
v. HAGERSTOWN MANUFACTURING, MINING & LAND Im- 
PROVEMENT Co., Md., 39 Atl. Rep. 506. 


41. EQUITABLE SET-OFF—Claim Barred by Limitation. 
—Burn’s Rev. St. 1894, § 370 (Rev. St. 1881, § 367; Horner’s 
Rev. St. 1897, § 367), allowa party to set off against a 
cause of action a debt, a recovery upon which is barred 
by limitation: Held, that an administrator could re- 
tain from a distributee’s share of the estate an amount 
sufficient to pay a note of such distributee to the intes- 
tate, a recovery upon which was burred by limitation. 
—HOLMES V. MCPHEETERS, Ind., 49 N. E. Rep. 452. 


42. EVIDENCE—Customs and Usages.—An alleged cus- 
tom in the business of curpet making, by which the re- 
sults of the color mixer’s skill and labor in the service 
of his employer are recognized as belonging exclu- 
sively to the mixer, and his employer is not regarded 
as having any title to them, is both unreasonable and 
contrary to law,and may not be shown to defeat the 
rule which otherwise provides that a color mixer can- 
not assert, as against his employer, an exclusive title 
to the various combinations and shades of color de- 
vised by him for use in the manufacture of carpets in 
his employer’s mill.—DEMPSEY V. DOBSON, Penn., 39 
Atl. Rep. 493. 


48. EvIDENCE—Parol Evidence—Revocation—Adverse 
Claim.—Parol evidence is admissible to show date of 
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execution of instrument attached to deed signed by 
grantor, there being no date thereto, and it not being 
referred to in the deed or acknowledgment thereof; 
this not being a contradiction of a writing.—LAMBE V. 
MANNING, IIl., 49 N. E. Rep. 509. 

44. EXECUTION—Levy.—That goods levied on by 
plaintiffs were the goods which they sold to a partner- 
ship, and which it sold to acorporation in fraud of 
creditors, as claimed by plaintiffs, is not sufficiently 
shown, they being but part of the goods of the corpo- 
ration, by evidence that the corporation, had on hand 
quite a quantity of the goods sold by plaintiffs as well 
as by other persons.—DOBSON V. MORE, IIl., 49 N. E. 
Rep. 490. 

45. FEDERAL OFFENSE — Murder — Commission on 
United States Battleship.—Rev. St. § 5339, subd. 1, 
provides that ‘‘every person who commits murder 
within any fort, arsenal, dock yards, magazine, 
or in any other place or district of the county 
under the exclusive jurisdiction of the United 
States, shall suffer death.” C was indicted under 
this section for a murder committed on board the 
United States battleship Indiana, then moored at Cob 
Dock, being within territory which had not been pur- 
chased by the United States, under Const. art. 1, § 8, 
subd. 17, but over which exclusive jurisdiction had 
been ceded in the United States by the New York legis- 
lature: Held, that the circuit court forthe southern 
district of New York had exclusive jurisdiction of the 
offense charged.—UNITED STATES V. CARTER, U. S. C. 
C., 8. D. (N. Y.), 84 Fed. Rep. 622. 


46. FEDERAL AND STATE COURTS — Habeas Corpus.— 
One in custody for an offense against State laws will 
not, except in a peculiar and urgent case, be released 
on habeas corpus by afederal court, in advance of a final 
decision of his case by the State courts; and especially 
not where the prisoner has himself instigated the 
prosecution against him for the purpose of testing the 
validity of a State law.—IN RE ALEXANDER, U.S. C.C., 
W. D. (N. Car.), 84 Fed. Rep. 633. 


47. FRauD—Pleading and Proof.—Where it is sought 
to recover damages in consequence of the commission 
of a fraud, the plaintiff must not only plead and prove 
the damage, but also the fraud from which such dam- 
age results, and a declaration counting upon such a 
cause of action, which does not allege such facts as 
would in law amount toafraud upon the part of the 
defendant, sets forth no cause of action, and conse- 
quently its dismissal apon a general demurrer is not 
error.—TOLBERT V. CALEDONIAN INS. Co., Ga., 28 S. E. 
Rep. 991. 

48. FRAUD OF VENDOR—Recovery of Price Paid.—One 
who has been induced, by the false and fraudulent rep- 
resentations of grantor, to purchase land which 
grantor had previously deeded to another, may, upon 
discovery of the fraud, recover the price paid.—MORRIS 
Vv. COURTNEY, Cal., 52 Pac. Rep. 129. 

49. FRAUDULENT CONVEYANCE—Rights of Creditors.— 
Subsequent creditors cannot recover money paid ona 
mortgage made to secure a bona fide debt, although 
fraudulent as to them, prior totheir levy of attach- 
ment.—COWAN v. PHILLIPS, N. Car., 28S. E. Rep. 961. 


50. FRAUDULENT CONVEYANCES—Rights of Creditors. 
—A conveyance to a third party upon a secret trust for 
the benefit of the grantor and his nominees, for the 
purpose of hindering, delaying, or defrauding his cred- 
itors, is void as against such creditors; and judgments 
obtained by them subsequent to such conveyance are 
liens upon such of the premises so conveyed as have 
not, prior to such judgments, been conveyed to inno- 
cent purchasers for value.— YARDLEY V. SIBBS, U. S. U. 
C., E. D. (Penn.), 84 Fed. Rep. 531. 


51. GARNISHMENT — Liability of Garnishee.—A gar- 
nishee is not bound to inquire into the regularity of 
the proceedings on which the order of attachment was 
issued, and the mere fact that he has paid to plaintiff, 
whether with or without an order of court, an amount 
equal to what he owes the defendant, does not give the 








latter a right of action against him for damages.— 
BLINCOE V. HEAD, Ky., 448. W. Rep. 374. 

52. Girt — What Constitutes.—A delivery of bank 
books with intent to vest in the donee the title to the 
money therein represented isa sufficient delivery to 
constitute a valid gift of the money.—APPEAL oF 
GUINAN, Conn., 39 Atl. Rep. 482. 

53. GUARANTY—Notice of Acceptance.— Where a guar. 
antor signs the guaranty without request of the guar. 
antee, and in his absence, for no consideration except 
future advances to be made to the principal, the writ. 
ing is a mere proposal, requiring acceptance and a no. 
tice thereof to the guarantor ia order to bind him. The 
mere recital of a nominal consideration, without stat. 
ing whether it comes from the guarantee or the prin- 
cipal, does not affect this rule.—BARNES CYCLE Co. y, 
REED, U.S. C.C., W. D. (Penn.), 84 Fed. Rep. 603. 


64. HIGHWAYS — Taxes — Validity.—3 Starr & C. Ann, 
St. (2d Ed.) p. 3593, § 108, provides that every overseer 
of highways shall give at least three days’ notice to 
each person in his district against whom a road tax is 
assessed, ofthe time when and place where he may 
appear and pay such road taxin labor: Held, thata 
failure to give such notice and afford the opportunity 
accorded by the substitute to make payment in labor 
vitiates the levy.—CHICAGO & N. W. Ry. Co. v. PEo- 
PLE, Ill., 49 N. E. Rep. 538. 


55. Highway Tax —Validity.—The failure of the high- 
way commissioners to deliver to the town supervisor, 
on or before the Tuesday next preceding the annual 
meeting of the board of supervisors, the statement of 
amount necessary to be raised for road and bridge pur- 
poses, as required by Laws 1883, p. 163, § 119, does not 
render the tax levied for such purposes by such com- 
missioners invalid, where it appears that the statement 
was delivered after said Tuesday, and before the sn- 
nual meeting, and was duly submitted to said meeting 
of said board fortheir action, and the tax duly ex- 
tended on the tax books.—CHICAGO & N. W. Ry. C0. V. 
PEOPLE, IIl., 49 N. E. Rep. 542. 


56. INJUNCTION—Railroads— Streets.—An owner of 
land abutting ona street, who owns the fee therein, 
can enjoin the laying of tracks on and the use and oc- 
cupation of such street by a steam railroad company, 
to the practical exclusion of the public from the por- 
tion so occupied, although the company Is acting un- 
der authority of a municipal ordinance, where no com- 
pensation to such has been ascertained or made, since 
such use of the street is an additional servitude.—BOND 
Vv. PENNSYLVANIA CoO., IIl., 49 N. E. Rep. 545. 


57. INJUNCTION AGAINST TRESPASS.—Injunction wil] 
lie against trespass whenever the injury threatened 
would be irreparable, or when the trespass is a contiv- 
uing one, so that asingle action for damages would 
not be an adequate remedy.—KING V. STUART, U. 8.0. 
C., W. D. (Va.), 84 Fed. Rep. 546. 

58. INNKEEPERS — Liability for Lost Goods.—An inn- 
keeper is not liable to one whose hat was stolen while 
he was attending a banquet given at the hotel, though 
he had registered, and been assigned a room, where 
the banquet was given by aclub, and was not furnished 
tothe guests of the house.—AMEY V. WINCHESTER, N. 
H., 39 Atl. Rep. 487. 

59. INSURANCE—Conditions against Vacant Premises. 
—The occupant of the house insured commenced to 
move out at 9 o’clock A. M., and intended to complete 
the removal of his household goods in the afternoon. 
At noon of the same day, the house was destroyed by 
fire. The goods that were not taken were not left be- 
cause they were not needed. Defendant was notified 
that the house would be vacant that evening. There 
was nothing to show the occupant was not proceeding 
expeditiously in the act of removal: Held, that the 
building was not vacant, so as to avoid a policy con 
taining the condition that, in case premises be 
came vacant or unoccupied, the policy would be void. 
—InsuR. Co. OF NORTH AMER. V, CooMBS, Ind., 49 N. E. 
Rep. 471. 
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60. INSURANCE—Place of Contract.—Where a policy 
of lite insurance was originally a Rhode Island con- 
tract, the fact that after it had lapsed a beneficiary un- 
der it, who resided in Massachusetts, made an applica- 
tion for its revival, and conducted negotiations there- 
foron her part, and received back the revived policy, 
and paid the premiums, in the latter State, did not ren- 
derthe policy, as revived, a Massachusetts contract; 
itappearing that the insured still remained the only 
party contracting with defendant company, and that 
she continued a resident of Rhode Island until her 
death._BOTTOMLEY V. METROPOLITAN LIFE Ins. CO., 
Mass., 49 N. E. Rep. 438. 

61. JUDGMENT—Collateral Attack.—A judgment of 
confirmation of an assessment, reciting that the com- 
missioners appointed to make the assessment have 
complied with law in certain particulars, is a finding 
of facts by the court, giving it jurisdiction, which can- 
not be collaterally attacked.—YOUNG V. PEOPLE, IIll., 
49N. E. Rep. 503. 

62. JUDGMENT—Erroneous Judgment Entry.—A judg- 
ment entered in favor of Joel H. Bailey, Henry J. Davis 
and Elton B. Gifford, composing the firm of ‘‘Joel J. 
Davis & Co.,” is not invalid, though the firm name was 
“Joel J. Bailey & Co.””—BAILEY V. CRITTENDEN, Tex., 
48. W. Rep. 404. 

63. JUDGMENT—Foreign Judgments—Validity.—A de- 
faultjudgment between citizens of a foreign country, 
rendered by a court of that country having general 
jurisdiction and jurisdiction of the subject matter, is 
valid and enforceable here, though the defendants, be- 
ing out of that country at the time, were not personally 
served.—OUSELEY V. LEHIGH VALLEY TRUST & SAFE DE- 
PposIT CO., U. 8. C. C., E. D. (Penn.), 84 Fed. Rep. 602. 


64. JUDGMENT—Res Judicata.—A judgment on the 
merits in a State court,in an action to recover fora 
personal injury on the ground of negligence, is a bar 
to a second action in a federal court by the same 
plaintiff against the same defendant to recover for the 
same injury, and grounded on defendant’s negligence 
inrespect to the same occurrence, though additional 
acts of neg;ligence are charged.—COLUMB V. WEBSTER 
Mre. Co., U. S. C. C. of App., First Circuit, 84 Fed. Rep. 
592. 

6. JUDGMENT—Res Judicata.—Where the original 
petition and an amendment made thereto, construed 
together, set out a claim of indebtedness upon an 
itemized account, and also upon promissory notes 
given for such account, and the court trying the case 
without a jury specially finds in defendant’s favor as 
to liability upon the notes, but makes no special find- 
ing as to ability on the account, but renders a general 
judgment for costs in defendant’s favor, such judgment 
will be held to be inclusive of the issues as to the in- 
debtedness upon the account, and to bar an action sub- 
sequently begun to recover thereon.—JOHN V. FaR- 
WELL Co. v. LYKINS, Kan., 52 Pac. Rep. 99. 

66. JUDGMENT- Res Judicata.—An order of the county 
court refusing judgment for one installment of aspecial 
assessment is conclusive on an application for a judg- 
ment for a subsequent installment of the same assess- 
ment on the same property, where the finding in the 
first proceeding was that the ordinance on which the 
assessment was based was invalid.—MARKLEY V. PEO- 
PLE, Ill., 49 N. E. Rep. 502. 

61. LANDLORD AND TENANT—Crops—Lien of Execu- 
tion.—Where the owner of land proposes to another 
person to rent him land, and agrees to take therefor 
80 much money, or a part of the crop, and such person 
accepts neither proposition, but enters upon the land 
and makes a crop thereon, he is a tenant, and not a 
cropper. Being a tenant, the title to the crops made 
by him is vested in him, and not in the landlord; and 
a8 against a claim of title by the landlord, or those 
Claiming in privity with him, the crops are subject to 
execution against the tenant.—TAYLOR V. CONEY, Ga., 
88. E. Rep. 974. 

8. LANDLORD AND TENANT—Double Damages for 
Wrongful Distress._To authorize the recovery of 








double damages for a distress for rent not due, the 
petition must recite the statute, or conclude to the 
damage of the plaintiff contrary to the form of the 
statute.—GARNETT V. JENNINGS, Ky., 44S. W. Rep. 382. 


69. LIMITATIONS—Laches.—The statute of limitations 
does not run in favor of one collecting money under 
foreclosure of mortgage where the mortgage provided 
that all money derived from the foreclosure should be 
held by him as trustee for the bondholder, so long as 
he asserts no claim hostile to the bondholder, though 
no demand for the money is made.—JONES V. HENDER- 
SON, Ind., 49N. E. Rep. 443. 


70. LIMITATIONS—Nuisance.—If a structure is not 
necessarily and of itself a permanent and continuing 
nuisance, but only becomes such in consequence of 
some supervening cause, which produces special in- 
jury at different periods, a separate action lies for each 
injury thus occasioned, and the statute of limitations 
begins to run against such cause of action only from 
the time of its accrual.—CITY COUNCIL OF AUGUSTA V. 
LOMBARD, Ga., 28 8. E. Rep. 994. 


71. LIMITATION OF ACTIONS.—Under Code Proc. 1870, § 
96, providing that the limitations of actions prescribed 
therein shall not apply, where the right of action has 
already accrued, a bond and mortgage executed before 
the adoption of the Code, but with no payments due 
thereon until after the Code had gone into effect, is 
within the Code.—JENNINGS V. Pgay,S. Car., 288. E. 
Rep. 949. 


72. MASTER AND SERVANT—Defective Machinery.—A 
personal injury case proceeded on the theory that 
plaintiff, employee, was injured while operating a 
stone planer, which was defective because a belt was 
too loose to raise the cross-head without being tempo- 
rarily tightened by pressure. Plaintiff was instructed 
to apply this pressure, when needed, by an iron bar 
held in his hands. When not in use the belt ran on an 
idler, and was mechanically shifted to the tight pulley. 
The special verdict found that plaintiff was injured 
while pressing on the belt as it ran on the idler, but 
did not find that this was part of his duty: Held, that 
plaintiff could not recover.—PHILLIPS Vv. ROMONA 
OOLITIC STONE Co., Ind., 49 N. E. Rep. 467. 


73. MASTER AND SERVANT—Warning of Danger.—The 
habitual disregard of a notice warning employees of 
danger may have the effect of suspending or waiving 
the notice.—MCNEE v. COBURN TROLLEY TRACK CO., 
Mass., 49 N. E. Rep. 437. 

74. MECHANICS’ LIENS.—Defendant completed a pipe 
line, and then planned to construct a canal, of six 
times greater capacity, to run from the river to the 
head waters of the pipe line, and then to follow the 
line of the pipe line for a considerable distance, after 
which he intended to take up the pipe line, but he con- 
structed the canal only to said head waters: Held, 
that the canal, as built, was a completed structure, 
within Code Civ. Proc. § 1183, entitling a furnisher of 
materials therefor to a mechanic’s lien thereon with- 
out claiming a lien on the pipe line.—PaciIFIC ROLLING 
MILL Co. V. BEAR VALLEY IkR. CoO., Cal., 52 Pac. Rep. 
136. 

76. MECHANIC’sS LIEN—Priority Over Mortgage.— When 
a building contract was made, a bank held a mortgage 
on part of the premises of which the contractor had no 
knowledge. Subsequently the bank took a new mort- 
gage, of which the amount of the old mortgage formed 
a part, without the knowledge ofthe contractors. The 
balance of the money secured by this mortgage was 
used by the owner of the premises in paying the con- 
tractors: Held, thatthe bank had no equity to have 
its mortgage declared superior to the mechanic’s lien. 
—EASTON V. BROWN, Mass., 49 N. E. Rep. 433. 

76. MECHANICS’ LIENS—Property Affected.—Plaintiff, 
employed by lessees of adjoining buildings, cut a door- 
way between them, and fitted a barto the floor and 
walls, the bar being the lessor’s property. He also 
furnished materials, which he used in papering and 
painting parts of the buildings: Held, that after the 
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lessees had forfeited their lease, plaintiff could not en- 
force a mechanic’s lien, as Code Civ. Proc. §§ 2133, 2134, 
provide that if the persons who caused a building to 
be constructed or repaired owned less than the fee in 
the land, only his interest therein is subject to a me- 
chanic’s lien.—STENBERG V. LIENNEMANN, Mont., 52 
Pac. Rep. 84. 

117. MORTGAGES—Defenses—Bona Fide Purchasers.— 
That the notary who took the acknowledgment of a 
mortgage was disqualified by reason of interest cannot 
be set up in defense to the mortgage in the hands of a 
bona fide purchaser of tif® notes secured, where there 
was nothing on the face of the instrument, or known 
to him collaterally, to give notice of such infirmity.— 
JARVIS-CONKLIN MORTGAGE TRUST CO. V. WILLHOIT, U. 
8. C. C., E. D. (Tenn.), 84 Fed. Rep. 514. 

78. MORTGAGES — Rescission for Fraud.—A foreign 
mortgage company, through correspondents acting in 
its behalf, made a loan on a farm, and two years later 
accepted a deed for the land in satisfaction of the debt. 
When the loan was made the land was examined for 
the company by its local correspondent, and alsoa 
general examiner, both of whom were familiar with 
the value of lands in the vicinity. When the convey- 
ance was taken an examination was made by another 
general representative: Held,that under such facts 
the company could not maintain a suit against the 
mortgagor and a former mortgagee, who received the 
proceeds of the loan, for a rescission, on the ground of 
a conspiracy between them to defraud it by means of 
overvaluation.—HAWKINS V. BRITISH & A. MORTG. Co. 
OF Lonnon, U.S.C. C. of App., Fifth Circuit, 84 Fed. 
Rep. 526. 

79. MORTGAGES — Right of Redemption.—One who 
makes an absolute deed of property to secure his debt 
is not barred from asserting his equity of redemption, 
though, when he made the mortgage, he had in mind 
the design to defraud creditors.—OVER V. CAROLUS, IIl., 
49 N. E. Rep. 514. 

80. MORTGAGE FORECLOSURES — Parties — General 
Creditors.—Mere general creditors are neither neces. 
sary nor proper parties to a suit to foreolose a mort- 
gage; and if permitted by the court merely to file an 
intervening petition, without tendering any issue or 
asking leave to file an answer or other pleading, such 
intervener has no standing in court to question the 
validity of the foreclosure sale.—LOUISVILLE TRUST 
Co. v. LOUISVILLE, N. A. & C. Ry. Co., U.S.C. C. of 
App., Seventh Circuit, 84 Fed. Rep. 539. 

81. MORTGAGE OF HOMESTEAD.—The joining of the 
guardian of an insane spouse, under an order of the 
probate court, with the sane spouse, in a mortgage on 
the homestead, is not such joint consent as is contem- 
Plated by the constitutional provision relating to in- 
cum bering the homestead, and the mortgage is void.— 
LOCKE V. REDMOND, Kan., 52 Pac. Rep. 97. 

82. MUNICIPAL BonDs—Interest after Maturity.—Since 
there is nothing in Act April 24, 1858 (St. 1858, p. 267), 
providing in sections 35, 37, 38, 40, for an issue of city 
bonds bearing 6 per cent. annual interest, which, with 
the principal, is directed to be paid by the treasurer, 
when due, from the interest and sinking fund therein 
provided for, to show an intention that interest shall 
cease upon maturity of the bonds, interest can be col- 
lected on the bonds after maturity, and a writ of man- 
date will issue to compel the treasurer to pay such in- 
terest.—KENDALL V. PORTER, Cal., 52 Pac. Rep. 143. 

83. MUNICIPAL CORPORATIONS—Annexation of Terri- 
tory.—Under Ky. St. § 3665, where the required number 
of freeholders have remonstrated against the annexa- 
tion of a new territory a judgment refusing to make 
the proposed annexation will not be disturbed, where 
the territory in question consists largely of farming 
lands, which will not be benefited, unless there is a 
reasonably clear showing that the want of the terri- 
tory will hurt the town, though some parts of it, such 
as adepot and liquor house, should properly be an- 
nexed.—TOWN OF WILLIAMSTOWN V. MATTHEWS, Ky., 
44S. W. Rep. 387. 





84. MUNICIPAL CORPORATIONS — Contracts for Im. 
provements—Assignment.—The assignee of a contract 
with a city for the improvement of a street, having 
done considerable work in compliance therewith, with 
full knowledge of the city, was by the latter required 
to abandon the work and surrender possession of the 
street, and the city, without his consent, subsequently 
let the contract for the same improvement to another: 
Held, that although the original contract may not have 
been assignable, the city was liable to the assignee for 
the reasonable value of the work done and the amount 
necessarily expended in the prosecution of the work. 
—CITY OF DUNKIRK V. WALLACE, Ind., 49N. E. Rep. 
463. 

85. MUNICIPAL CORPORATIONS—Defective Sidewalks,— 
Where a city brought a certain highway within its cor- 
porate limits by annexation of the territory through 
which it passes, it became bound to keep it ina rea. 
sonably safe condition for travel, whether such high. 
way was laid out and opened by the county commis. 
sioners, or had become such by user.—CITY OF FRANK- 
FORT V. COLEMAN, Ind., 49 N. E. Rep. 474. 

86. MUNICIPAL CORPORATIONS—Executive Functions— 
Leasing Gas Works.—Supplying public places and pri- 
vate citizens with gas for lighting purposes is nota 
strictly municipal function, but its power in this re. 
spect is conferred on the city as a corporation, and 
need be exercised at its option only.—BalILty V. City 
OF PHILADELPHIA, Penn., 39 Atl. Rep. 494. 

87. MUNICIPAL CORPORATIONS—Guaranty of Bonds— 
Injunction.—Taxpayers may sue to enjoin a city from 
guarantying bonds, though the guaranty would be void 
in the hands of innocent purchasers.—LYNCHBURG & R. 
ST. Ry. Co. v. DAMERON, Va., 28S. E. Rep. 951. 

88. MUNICIPAL CORPORATIONS—Public Improvements 
—Damages.—The rule that, when a city undertakes to 
construct a culvert, it is responsible for its inadequacy, 
does not apply where the only matter involved is the 
responsibility of the city for changes in the streets 
which may so affect the flow of surface waters as to 
occasion consequential damages to adjacent property. 
—AICHER V. CITY OF DENVER, Colo., 52 Pac. Rep. 86. 

89. MUNICIPAL CORPORATIONS—Special Assessments. 
—An ordinance providing for improvement of a street, 
and for assessment of benefits, need not show on its 
face whether it will prove beneficial to the property 
on which the assessment is levied, under Rev. St. ch. 
24, art.9, § 19, requiring the ordinance to specify the 
character and description of the improvement.—CUL- 
VER V. CITY OF CHICAGO, IIl., 49 N. E. Rep. 573. 

90. MUNICIPAL CORPORATIONS—Sewer—Assessments— 
Validity.—Ground was platted by one who did not have 
title, and the owner afterwards, in two conveyances, 
described the land according to the description in the 
map. He also paid the taxes by such description fora 
period of about 20,years, without objection: Held, that 
he could not claim that a sewer assessment by such 
description was void for defective description.—Hag1s 
Vv. PEOPLE, Ill., 49 N. E. Rep. 538. 

91. MUNICIPAL IMPROVEMBNTS — Adoption of Ordi- 
nance.—The adoption of an ordinance, providing that 
a certain public improvement shall be made by special 
assessment, is an assertion by the city of its power of 
eminent domain to procure the property in or upon 
which the ordinance provides the improvement shall 
be made.— PEOPLE V. Sass, Ill., 49 N. E. Rep. 501. 

92. NEGLIGENCE OF PARENT—When not Imputed to 
Child.—The negligence of a father, as the driver of a 
wagon, in which his infant child was riding, in failing 
to keep a proper lookout for a train at a railroad cross 
ing, which contributed to the occurrence of a collision 
in which the child was injured, is not imputable to the 
child so as to prevent its recovering for the injury from 
the railroad company, which was guilty of negligence 
in failing to properly guard the crossing. —KOWALSEI 
v. CHICAGO G. W. Ry. Co., U. 8. G. C., N. D. (Iowa), # 
Fed. Rep. 586. 

93. NUISANCE — Abatement.— When, from natural 
causes only, water accumulates upon land in such 
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quantities as that, in the process of evaporation, nox- 
jous and deleterious gases are emitted, which are in- 
jurious to the public health, and to the health of per- 
sons residing in the community, if the owner has not 
contributed by his own act to bringing about that re- 
sult, he cannot be held answerable for the creation or 
continuance of a nuisance; nor can he be compelled, 
by order of the magistrates, under section 4760 of the 
Civil Code, to abate the nuisance resulting from such 
cause.—ROBERTS V. HARRISON, Ga., 28S. E. Rep. 995. 

94. PARTITION—Parol Partition—Adverse Possession. 
—A parol partition of land, followed by 15 years’ ad- 
yerse possession of the respective shares, operates as 
a bar to the claim of one of the original owners upon 
the other for a share so occupied, or will suffice to 
maintain an action to recover possession if plaintiff 
has been illegally deprived thereof.—SLONE V. GRIDER, 
Ky., 44S. W. Rep. 384. 

95. PARTNERSHIP—Mortgage of Co-partner.—Where a 
partner mortgaged his half interest in the property of 
the firm, which consisted of personalty, to secure his 
individual debt, such mortgage passed only the ulti- 
mate share of such partner which would remain, as 
coming to him, after payment of the firm debts and 
settlement of the account between the partners.— 
8L0AN V. WILSON, Ala., 23 South. Rep. 145. 

9%. PLEDGES—Consideration.—A pledge of stock by a 
stranger to secure a debt past due, without any promise 
on the part of the pledgee to forbear, is without con- 
sideration.—HALDEMAN V. GERMAN SECURITY BANK, 
Ky., 445. W. Rep. 383. 


97. PLEDGE—Sale by Pledgee.—The owner of stock, 
who has pledged the same under an agreement giving 
pledgees the right to sell at public or private sale, with- 
out advertisement or notice, at their discretion, cannot 
compel an accounting by the pledgees and purchasers 
of a portion of the stock,or the establishment ofa 
trust with respect to the same, because such stock was 
sold for less than its value, when, a month prior to the 
sale complained of, other shares of the pledged stock 
were sold at the same price, with the consent of the 
owner, and at the time of the latter sale neither the 
pledgees nor the purchaser had knowledge of a trans- 
action calculated to enhance its value, and the saie 
was conducted by the pledgees in good faith, and with 
regard to the interests of the owner.—SMITH V. LEE, U. 
8.0. C.,N. D. (Lowa), 84 Fed. Rep. 557. 


%. PRINCIPAL AND AGENT—Liability of Principal to 
Third Parties.—One 8S, a member of a firm, was defend- 
ants’ agent, which agency was distinct from the firm, 
who were unknown to defendants, although his profits 
were turned into it. S leased a building in the firm’s 
name, which was used by him as defendants’ agent, 
and also by the partnership. Defendants agreed with 
§to allow him a stated sum per month as rent: Held, 
that the liability of defendants for rent was to 8S, and 
that the firm could not sustain an action therefor.— 
SAGE V. LIPPINCOTT, Mags., 49 N. E. Rep. 434. 


%. PUBLIC LanpDs—Conveyances—Validity.—A deed 
conveying unappropriated public school lands while 
the title remains in the State, and when the grantor 
has not acquired a valid claim thereto in conformity 
with the law governing sales of such lands, is void as 
against public policy.—RAYNER CATTLE CO. v. BED- 
FORD, Tex., 44S. W. Rep. 410. 

100. RAILROADS — Receivers — Personal Injuries.—A 
new Corporation, to which railroad property is turned 
over by receivers, is not liable for personal injuries 
Sustained while the road was in their hands.—ARCHAM- 
= Vv. NEW YORK & N. E. R. Co., Mass., 49 N. E. Rep. 


101. RAILROAD COMPANY — Frightening Horses.—A 
railroad company is liable for frightening horses by 
unnecessarily blowing its whistle in the populous parts 
ofa city.—RoGERs v. BALTIMORE &0O.8. W. Ry. Co., 
Ind., 49 N. EB, Rep. 453. 

102, RAILROAD COMPANY—Negligence—Trespassers.— 
Adeclaration, in an action to recover for the death of 








children killed on defendant’s railroad track by one of 


’ its cars, which alleges acustom bythe public for 10 


years to use the track at the place where the injury oc- 
curred asa footway, as was being done by the chil- 
dren, and that such custom was known to,and ac- 
quiesced in by, the officers of the defendant company 
is sufficient to require the question asto whether the 
children were trespassers to betried and determined 
as one of fact.—ADAMS V. SOUTHERN Ry. Co., U. 8.C. 
C. of App., Fifth Circuit, 84 Fed. Rep. 596. 


103, RAILROAD COMPANY — Personal Injury — Willful- 
ness.—A recovery in favor of plaintiff in an action for 
damages for having willfully caused the death of his 
intestate can be sustained only on the ground that the 
injury which caused such death was intentionally in 
flicted, or was the result of conduct which was willful 
on the part of defendant, and of such a character that 
the effects which followed must reasonably have been 
anticipated as the natural consequences thereof.— 
CLEVELAND, ETC. Ry. Co. v. MILLER, Ind., 49 N. E. Rep. 
445. 

104. RAILROAD COMPANY — Street Railways-—Con- 
tributory Negligence.—A plaintiff may recover dam- 
ages for an injury caused by the defendant’s negli- 
gence, notwithstanding the plaintiff's own negligence 
exposed him tothe risk of injury, if such injury was 
proximately caused by the defendant’s omission, after 
becoming aware of the plaintiff's danger, to use ordi- 
nary care for the purpose of avoiding the injury to 
him.—THOMPSON V. SALT LAKE RAPID TRANSIT CoO., 
Utah, 52 Pac. Rep. 92. * 

105. RAILROAD RECEIVERS—Car Rentals.—When a re- 
ceiver is appointed for a railroad company holding 
rolling stock under a car trust lease, whereby title re- 
mains inthe lessor until the rental has paid the pur- 
chase price, the lessor is entitled to reasonable com- 
pensation for the use of such rolling stock by the re- 
ceiver, even though the cars are afterwards returned 
to the lessor.—PLATT V. PHILA. & R. R. Co., U. 8. 0. C. 
of App., Third Circuit, 84 Fed. Rep. 535. 


106. REMOVAL OF CaUSES—Diversity of Citizenship.— 
Where a bill is filed in a State court against a trustee 
ina mortgage, who is a citizen of the same State as 
complainant, and others who are citizens of other 
States, to restrain a sale under the mortgage, a subse- 
quent resignation of the trust by the trustee does not 
render the cause removable by the remaining defend- 
ants on the ground of diversity of citizenship.—RuoHS 
Vv. JARVIS-CONKLIN MORT. TrusT Co., U.S.C. 0., E. D. 
(Tenn.), 84 Fed. Rep. 513. 

107. SALES BY SAMPLE — Acceptance — Warranty.— 
Sales by sample contemplate an inspection by the 
buyer, and an opportunity to makethe inspection.— 
PONTIAC SHOE MPG. Co. V. HAMILTON, Tex., 448. W. 
Rep. 405. 

108. SALE BY SAMPLE — Defenses.—Though there may 
be no difference, in appearance or quality, between 
goods sold by sample, and the sample itself, yet, where 
there are latent defects in both the goods and the sam- 
ple, the buyer, unless he is, by the terms of the con- 
tract, or from the nature of the transaction, cut off 
from so doing, may set up in defense toan action 
against him for the price of the goods that they are ut- 
terly worthless.—J. A. COATES & SONS V. COOK, Ga., 28 
S. E. Rep. 982. 

109. SET-OFF—Usury—National Banks.—Usurious in- 
terest paid on a note to a national bank cannot be set 
off against the principal of the note.—CoMANCHE Nat. 
BANK Vv. DABNEY, Tex., 448. W. Rep. 413. 

110. SCHOOL MEETING — lilegal Voting.—The power 
given the legislature by the constitution to provide for 
establishment of a uniform and general system of com- 
mon schools carries with it the power to prescribe the 
qualifications of voters at school meetings and at elec- 
tions for district officers.—STaTE Vv. HINGLEY, Oreg., 52 
Pac. Rep. 89. 

111. SHERIFF — Appointment—Tenure of Office.—Un- 
der Const. art. 5, § 26, which provides that persons ap- 
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pointed to vacancies in the office of sheriff shall con- } 


tinue in office untilthe next general election, one ap- 
pointed to fillthe term of sheriff whose term was con- 
ceded to expire in November, 1896, could only hold un- 
til after his successor qualified at the general election 
held in August, 1896.—DOWLING Vv. WHITE, Ala., 23 
South. Rep. 133. 

112. SPECIFIC PERFORMANCE — Contracts—Partial LI- 
legality.—Where a valid portion of a contract was made 
in consideration of the invalid part thereof, the con- 
tract is not divisible, so that a court of equity will 
specifically enforce the valid portion.—SOUTH CHICAGO 
City Ry. Co. v. CALUMET ELEC. ST. Ry. Co., Ill., 49 N. 
E. Rep. 576. 

113. SPECIFIC PERFORMANCE — MiSrepresentation.— 
Specific performance of a contract of sale will not be 
decreed where the evidence shows misrepresentations 
by the vendor, and does not show a merchantable title. 
—MALTBY V. THEWS, Ill., 49 N. E. Rep. 486. 

114. STATE — Liability for Torts of Agents.—The State 
acts in its sovereign capacity, and does not submit its 
action tothe judgment of courts, and is not liable for 
the torts or negligence of its agents.— KINNARE V. CITY 
OF CHICAGO, Iil., 49 N. E. Rep. 636. 

115. TaXaTION—Erection of Armory—Use of National 
Guard.—The erection of an armory for the use of the 
national guard isa general purpose ofthe State, and 
taxes to be devoted to that purpose must, in obedience 
to the requirement of section 2 of articie 12 0 f the con- 
stitution, be levied by a uniform rule upon all the tax- 
able property within the State.—HUBBARD V. FITZSIM- 
MONS, Ohio, 49 N. E. Rep. 477. 

116. TAXATION—Licenses.—An ordinance imposing a 
license tax upon the business of publishing a news- 
paper does not abridge the freedom of the press.—CITY 
OF NORFOLK V. NORFOLK LANDMARK PUB. CO., Va., 28 
8. E. Rep. 959. 


117. TAXATION— School Tax— Validity of Levy.— 
Where a certain school district was in charge of a 
board of education, a certificate of levy of a school tax, 
signed by the members of such board as ‘‘directors,” 
is a fatal error, under 3 Starr & C. Ann. St. p. 3706, par. 
208, authorizing directors to issue certificates of the 
amount oftax, and page 3692, par. 166, cl. 1, giving 
boards of educationin districts where they have suc 
ceeded the board of directors the same power.—CHI- 
caGo & A. R. Co. Vv. PEOPLE, II1., 49 N. E. Rep. 489. 


118. Tax DEED—Validity—Recitals.—A tax deed re- 
cited that the described parcel of land was “offered for 
sale at public auction, and at such sale C was declared 
the purchaser of the whole of the hereinbefore de- 
scribed property, who paid the full amount of said un- 
paid delinquent tax, together with the costs and 
charges; that said sale was conducted in the manner 
prescribed by law:” Held, that the deed did not show 
that the land was offered only as a whole, contrary to 
Pol. Code, § 3773, providing that the person who will 
take the least quantity of land and pay the taxes and 
costs isthe purchaser.—HAYES V. DUCASSE, Cal., 52 
Pac. Rep. 121. 

119. Tax TITLES—Validity.—Where a tax purchaser 
has actual and open possession, this fact puts original 
owner under notice of necessity of bringing his action 
within the time fixed, in default of which the bar of the 
statute applies.—RUSSELL V. LANG, La., 23 South. Rep. 
113. 

120. VENDOR AND PURCHASER — Assumption of Mort- 
gage.—Where the owner of land is not personally lia- 
ble toa mortgagee fora mortgage thereon, and his 
grantee purchases relying upon that fact, and does not 


* intend to become surety for the mortgagor nor per- 


sonally liable for the debt, a recital in his deed that he 
assumes and agrees to pay the mortgage does not: inure 
to the benefit of the mortgagee, nor give him a right to 
a personal judgment against said grantee ina suit to 
foreclose.—WARD V. DE OCA, Cal., 52 Pac. Rep. 130. 

121. WATERS — Appropriation — Forfeiture by Non- 
user.—As against one subsequent in right, an appro- 








priator of water can hold only the maximum quantity 
which he has devoted to a beneficial use at some time 
witkin the period by which his right would otherwise 
be barred for non-user.—SMITH V. HAWKINS, Oal., §2 
Pac. Rep. 139. 

122. WATERS — Obstruction of Surface Water.—Whep 
land is not permanently injured by the construction of 
a railroad through it, but the damages tocrops from 
the overflow of water, caused by the construction of 
the railroad and the negligent maintenance by the de. 
fendant road of ditches, recur at frequent intervals, 
the right of action for such damages is in the lessee of 
the land at the time of the injury, and not in the per. 
son who owned the land at the time the road was con- 
structed.—BALTIMORE & S. P. R. Co. V. HACKETT, Md,, 
39 Atl. Rep. 510. 


128. WATER POWER—Rights of Tenants in Common,— 
A bill by onetenant in common of a water power, 
against others, alleging the number of inches that each 
is entitled to, and that by reason of the drought there 
is not water enough to furnish the full amount called 
for by their conveyances, and alleging that defend. 
ants, by using the water continuously, are using, not 
more than the number of inches they are entitled to, 
but more than their proportionate part of the water 
then running, and praying that they be enjoined from 
using the water nights and Sundays, cannot be main- 
tained tillthe rights of the parties are established by 
an action at law.—W. H. HOWELL Co. v. CHARLES POPE 
GLUCOSE Co., Ill., 49 N. E. Rep. 497. 


124. WILLS — Charitable Bequests — Uncertainty.—A 
bequest in a will providing forthe establishment ofa 


» school at W for the education of boys, residing in the 


State, between the ages of 12 and 18 years, who are un- 
able to educate themselves, is a valid charitable be- 
quest, and not void for uncertainty, under St. 43, Eliz. 
ch. 4, which isin force in this State.—GRAND PRAIRIE 
SEMINARY V. MORGAN, Ill., 49 N. E. Rep. 516. 


125. WiLL—Charities.—A devise for masses for the re. 
pose of the soul of testator, and the repose of the souls 
of other named persons, is valid as a charitable use.— 
HOEFFER V. CLOGAN, Ill., 49 N. E. Rep. 527. 


126. WILLS—Description of Property.—A testator de- 
vised to his son 62 1-2 acres “off of the east side” ofa 
certain quarter section of land. He owned but 62 12 
acres inthe quarter section, which consisted of the 
east 80 acres, less the right of way of a railroad which 
ran through it from north to south, anda partof a 
town site taken from the south end of the 80. The son 
owned the land adjoining the 80 acres on the west, and 
the testator devised him that adjoining it on the east: 
Held, that the words quoted should be rejected from 
the description, and the devise applied tothe 62 1? 
acres owned by the testator, and which it was his evi- 
dent intention to devise.—HUFFMAN V. YOUNG, Ill., # 
N. E. Rep. 570. 

127. WILLS—Nature of Estate—Testamentary Power. 
—Where a testator bequeathed property to a trustee, 
to invest, and use the income to support a son, the lat- 
ter to have power to dispose of the property by will in 
the family; and, if not so disposed of, the whole sum 
remaining on the death of the son to be divided among 
testator’s other children, the latter took a vested re- 
mainder, subject to be devested by the execution of the 
power.—PRESIDENT & FELLOWS OF HARVARD COLLEGE 
v. BALCH, Ill., 49 N. E. Rep. 543. 

128. WILL—Devise—Rule in Shelley’s{Case.— Where & 
testator devised property to one for life, with rf 
mainder in fee-simple to his heirs, the legatee takes 
the absolute fee in the property, under the rule in Shel: 
ley’s case.—BROWN V. BRYANT, Tex., 44 S. W. Rep. 8%. 

129. WILL—Execution — Validity.—A paper, intended 
as a last will, but which was attested by only one wit: 
ness, is void asa will, and is not entitled to probate 
and record as such, and a judgment ordering its pro 
bate gives it no effect as a will in any proceeding where 
its validity may be called in question.—Gay V. SANDERS, 
Ga., 28S. E. Rep. 1019. 
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